


[bookmark: _GoBack]Planning Board Meeting
Town Hall, Griffin Room
Tuesday, July 28, 2015 - 6:30 PM

Members in Attendance: 
Alan Atkinson, James Atkinson, Chairman, Peter de Bakker, Clerk, Joan Kozar, Joe McParland, Tom Stello, Dave Harris, Alternate, Larry Brophy, Alternate.
Staff in Attendance: David Spitz, Town Planner, Elaine Banta, Planning Assistant

An announcement was made by the Town Planner that the posted agenda includes two cases that will not be heard tonight.  His announcement allowed several audience members to leave in advance of the pending official notice/vote:  PB2015-21 for Grand Slam Entertainment (Site Plan Waiver) application was withdrawn at Staff’s request seeking more complete details and PB2015-12 for Mark Smith (definitive subdivision) who asked for a another continuance.  

I. Call to Order: Chairman J. Atkinson called the public hearing to order at 6:30 PM.

Public Meeting
a. PB2015-06 Fionn’s Way: Partial Release of Financial Surety:

Mr. Paul Raull, President of Davenport Companies was present. He explained that the road construction was in substantial compliance with the profile plan and they were seeking a partial release of cash surety in the amount of $244,249. Further work will be completed by the week’s end.
Mr. Spitz stated that the Engineering Department completed its inspection and provided a written estimate for the remaining unfinished work (calculated at 150% valuation) of $77,726 to protect the town’s rights. He supports the release.  

A duly made and seconded motion was made to grant a partial release of the financial security equal to the value of $244,249 for Davenport Realty Trust. The motion carried 7-0-0.

b. PB2015-21 Grand Slam Entertainment, Inc. D/B/A Cape Batting Cages, owner, Philip J. Fennell, President. The applicant seek approval of a Site Plan Waiver for the installation and operation of an aerial adventure attraction (zip line) at 322 Route 28 (Zone C-H-1). Letter to withdraw without prejudice.

So removed from the agenda per the request of the Town Planner and the applicant. After staff review and an on-site visit it was determined that more specific site information is required. 

c. PB2015-22 Jacob F. Brown II, and Jacob F. & Barbara C. Brown, TRS as owners, c/o Down Cape Engineering, Inc, Daniel A. Ojala, PLS.  The petitioners seek endorsement of a 3-lot ANR for property shown on Assessor’s Map 90, Parcels B-1 and B3-2 (Zone R-R & W-R).

Mr. Daniel Ojala, P.L.S. and Civil Engineer presented the application.  He presented a revised Mylar dated 7-24-2015 showing minor changes to notations and references as requested by staff and engineering and a supplemental map. Mr. Jacob Brown and Mr. Everett Eldredge and his son Ethan, abutters, and Mark Robinson, Executive Director of The Compact of Cape Cod Conservations Trusts, were also present.

Mr. Ojala presented Mr. Brown’s intention for the proposed ANR: Sale of Lot #1 to Mr. Eldredge for his son to build a home with a buffer to the neighbor’s land (to the west).  Mr. Eldredge is a direct abutter along the pond to Lot #2 and Lot #3. Lot #2 is likely to be donated to conservation and Lot #3 contiguous with the remainder of the Brown’s land in Brewster. All three lots front on the ancient way that is part of the famous roadway “Berkshires to the Cape Trail”.  A 1931 USGS map handout demonstrated the trail roads. Mr. Ojala displayed an enlarged visual of the USGS 1848 map over the proposed subdivision plan showing the major thoroughfare of its time. The way is also shown on the petitioner’s Land Court plan as well as other plans. It is shown as Proprietor’s Way.

Mr. Ojala continued to review the details of plan.  He described the ancient way as to its width and maintenance record and noted the change in the roadway east of the driveway at Lot #1 (Lot #1 has been farmed in the past and contains irrigation at the farmed clearing) being unlike the level and broadness of the way west of the drive. He further noted that the plan contains its own voluntary binding condition for further review by the Planning Board prior to the issuance of a building permit for Lot #2 and the improvements to the existing roadway under 400.9.C.  

Mr. Spitz outlined his review.  He explained that the application received mixed messages from town departments.  The proposal is to serve one new home. The road currently serves one existing home in addition to the owner’s seasonal cottage.  Up to the drive for Lot #1 (drive is pre-existing serving an irrigated parcel of farm land) the way is 12’ to 16’ in width.  Beyond Lot #1 the conditions of the roadway change. He described it as a ‘Cape Cod’ road with varying degrees of access. We can appropriately apply the same situation for previous ANRs that envision conservation restrictions. Further responses were received from Engineering and Fire.

In responding to the Chair’s question as to why division includes Lot #2 when there is no intention to build, Mr. Ojala responded that the applicant is seeking a tax benefit for placing the lot into conservancy and that they need to show the lot as buildable to reap tax benefits for the charity donation. 

Chairman Atkinson voiced his concern that the road was not acceptable even up to the drive of Lot #1.  His voiced concern that an affirmative action of the Board creates a buildable lot, that there is no guarantee of the land being placed into conservancy, and that there was inadequate access for medical emergencies and not just everyday vehicles.  His determination is that the road is not adequate but he is just one vote. 

Mr. de Bakker commented that it was not an easy passage continuing on to Lot #2 and he would like to see a tree or two come down to improve the road width. Mr. Ojala said they can certainly look at trimming trees on their own lands [those of Mr. Brown and Mr. Eldredge] and that AASHTO (American Association of State Highway and Transportation Officials) standards had not changed in a great many years. Ms. Kozar had similar comments and concerns as Messrs. Atkinson and de Bakker.  Ms. Kozar verified that abutter Eldredge accepted the plan. 

Mr. Ojala explained that they worked with the Fire Department and Department of Public Works and they [Fire and DPW] have no problems with Lot #1. He stated that large trucks frequent the way as Mr. Eldredge actively farms his land (cranberries bog). Mr. Eldredge’s property offers a turnaround and the Chief’s comments should hold a lot weight with the Board when considering the endorsement criteria. He continued that it is a prescript right with use of the way documented over the abutters land for 80 – 100 years.  Mr. Brown has owned the 45 acre property for 53 years and Mr. Eldredge has owned his property for 30 years using the same roadway. They are only creating one new buildable lot and would appreciate the approval of the Board. 

Mr. Brown spoke briefly asserting his vision to keep the area a very special place.  His family treasures their land.  The land shown as Lot #2 is very special and he has been working with Mr. Robinson from The Compact to create a conservation restriction.  Mr. Eldredge spoke briefly about the ‘farmed field’ and the relationship of the land layout of Lot #1 as his family has been using it for many years with the Brown’s generous approval. Abutter notification is not required for an ANR but the Eldredges acknowledged that they contacted the abutters.  

Mr. McParland motioned to accept the following findings:
1. The way was in existence when subdivision control law became effective in Harwich. 
2. Such division adding to, taking away from, or changing the size and shape of, lots in such a manner does not leave any lot so affected without the required frontage. 
3. A note on the plan states that a building permit may not be issued on Lot 2 until improvements are made and a safe and adequate access finding is voted upon by the Planning Board.
4. Said way provides sufficient width, suitable grades and adequate construction to provide safe and adequate access to Lot 1 for vehicular traffic for the proposed use.
5. Therefore said plan does not constitute a subdivision.

Motion seconded by Ms. Kozar.  The motion passed as amended (5-1-0) with Mr. J. Atkinson voting against the proposal. 

Mr. McParland made a motion to endorse the ANR plan entitled “Plan of Land in Harwich and Brewster, MA, Prepared for Jacob F. Brown II, dated June 5, 2015, Scale 1”= 100’ prepared by Down Cape Engineering, Inc., Daniel A. Ojala, P.L.S.. Ms. Kozar seconded the motion.
Ms. Joan Kozar motioned to amend the date for the plan to July 24, 2015.  The motion change was agreeable to Mr. McParland. Mr. De Bakker seconded and the motion passed as amended (5-1-0) with Mr. J. Atkinson voting against the proposal.


d. PB2015-24 Gregory and Itsuko Watanabe Herrema, owners, c/o Ryder & Wilcox, Inc, David A. Lyttle, P.L.S.  The petitioners seek endorsement of a 2-lot ANR for property shown on Assessor’s Map 102, Parcels A1-2 and A6-A1 at 142 & 148 Long Pond Drive, respectively (Zone R-R). 

David A. Lyttle, P.L.S., presented the application for his clients explaining that last year they came before the Board with the previous ANR so as to position a new septic prior to redeveloping the property.  The opportunity now arises that the owners can move forward and build a new house and they are re-dividing the property into essentially two lots: Lots 1 and 2D will be combined into one lot and Lot 2C will be available as a separate buildable lot.  The Conservation Commission plans are nearing completion and their approval is required.  Mr. Lyttle showed the Board members a copy of the proposed Conservation Commission plan. He explained that frontage and area requirements were adequate for the proposal but didn’t know why an opinion from Town Counsel was needed.  

Mr. Spitz explained that the request by a board member was reasonable.  He read from the last paragraph (see attachment) of Atty. Costa’s opinion.

In asking for Board approval Mr. Lyttle mentioned that it is the intent of his clients to keep lot 2C in its natural state. 

Mr. Jos. McParland made a motion, Mr. de Bakker seconded, to adopt the following findings:
1. Said plan does not constitute a subdivision as the way shown on a plan theretofore approved and endorsed in accordance with the subdivision control law, namely Long Pond Drive and said way provides safe and adequate access.
2. Such modification adding to, taking away from, or changing the size and shape of, lots in such a manner does not to leave any lot so affected without the required frontage.  
3. Incorporated by reference the decision of Adam J. Costa, Esq. (Counsel to the Planning Board) to the Town Planner and the Town, dated July 28, 2015.
The motion passed unanimously (6-0-0).

Mr. Jos. McParland made a motion to endorse the ANR plan entitled “Plan of Land in Harwich, MA being a division of Lot 2 Plan Book 370, Page 45”, dated July 7, 2015. Motion was duly seconded by Mr. A. Atkinson.  The motion passed unanimously (6-0-0).

II.	Public Meeting
a.	Cont. case PB2015-12 Mark T. Smith, applicant, c/o Donald F. Bracken, P.E., representative, Estate of Benjamin Chase, owner, seeks approval of 10-lot (eight (8) buildable lots) Definitive Subdivision Plan for property located at  1369 Orleans Road in the R-R, W-R Zoning Districts and the Pleasant Bay Watershed, Assessor’s Map 74, Parcels W4. 

Don Bracken submitted a letter requesting a continuance to July 28, 2015.
Motion to continue the hearing until July 28, 2015 by Mr. Jos. McParland and seconded by Mr. P. de Bakker. Motion carried unanimously.

III.	  Old Business – Mr. Spitz announced that Kopelman & Paige, P.C. has noticed the Town that the appeal of the direct abutter against Dancing Spoons [and the Town BOA] has been declared mute as the restaurant has closed.  

IV.	  Briefings and Reports - Committee appointment(s) – After a unanimous vote Mr. J. McParland was re-appointed to the Capital Outlay Committee.

V.	  New Business - Board of Appeals Advisory Opinions - no board comments.

VI.	  Adjourn - Motion to adjourn at 7:45 PM carried unanimously.

Respectfully submitted, 
Elaine Banta, Planning Assistant


Adopted on:	August 25, 2015
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