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SELECTMEN’S MEETING AGENDA*
Donn B. Griffin Room, Town Hall
732 Main Street, Harwich, MA
Public Hearings 4:00 P.M.
Tuesday, December 14, 2021

CALL TO ORDER

PLEDGE OF ALLEGIANCE

PUBLIC COMMENTS/ANOUNCEMENTS

PUBLIC HEARINGS (NO EARLIER THAN 4:00 P.M.)

A.

Brax Restaurant Management, Inc. d/b/a Brax Landing, 705 Main Street - Public hearing on alleged violations of
the Annual, All Alcoholic Beverages License; discussion and possible vote to order discipline based on Town
Administrator’s December 10, 2021 findings and recommendations.

Port Restaurant and Bar, Inc., 541 Route 28 - Public hearing on alleged violations of the Seasonal, All Alcoholic
Beverages License; discussion and possible vote to order discipline based on Town Administrator’s December
10, 2021 findings and recommendations.

Wychmere Harbor Functions Lp d/b/a Wychmere Harbor Beach and Tennis Club, 23 Snow Inn Road - Public
hearing on alleged violations of the Seasonal, All Alcoholic Beverages License; discussion and possible vote to
order discipline based on Town Administrator’s December 10, 2021 findings and recommendations.

Lucky Labrador, Inc. d/b/a Perks, 545 Route 28 - Public hearing on alleged violations of the Seasonal, All
Alcoholic Beverages License; discussion and possible vote to order discipline based on Town Administrator’s
December 10, 2021 findings and recommendations.

Beachlight LLC d/b/a Seal Pub, 703 Main Street - Public hearing on alleged violations of the Annual, All
Alcoholic Beverages License; discussion and possible vote to order discipline based on Town Administrator’s
December 10, 2021 findings and recommendations.

NEW BUSINESS

A. Summation of the Show Cause Hearing process and discussion on the future hearing process going forward

presented by the Town Administrator

ADJOURNMENT

*Per the Attorney General’s Office: The Board of Selectmen may hold an open session for topics not reasonably
anticipated by the Chair 48 hours in advance of the meeting following “New Business.” If you are deaf or hard of hearing
or a person with a disability who requires an accommodation contact the Selectmen’s Office at 508-430-7513.

Authorized Posting Officer: Posted by:

Town Clerk
Date:

Danielle Delaney, Executive Assistant December 10, 2021



HARWICH BOARD OF SELECTMEN
NOTICE OF HEARING

ALLEGED VIOLATIONS OF CONDITIONS OF LIQUOR LICENSE
DECEMBER 14, 2021

The Board of Selectmen, will hold a hearing on Tuesday, December 14, 2021 at 4:00 P.M., for
the purpose of consideration of alleged liquor license violations by Lucky Labrador Inc. d/b/a
Perks, located at 545 Route 28, Harwich Port. The Board of Selectmen will consider possible
penalties including modifications, suspension, revocation or cancellation of said license. All
members of the public having an interest in the topic are cordially invited to attend the Hearing
which will be held in the Griffin Room at the Harwich Town Hall, 732 Main Street, Harwich
MA 02645.

Board of Selectmen
Local Licensing Authority

Cape Cod Times
November 30, 2021



Phone (508) 430-7513

OFFICE OF THE TOWN ADMINISTRATOR Fax (508) 432-5039
Joseph F. Powers, Town Administrator 732 MAIN STREET, HARWICH, MA
Meggan M. Eldredge, Assistant Town Administrator

M

MO

TO: Board of Selectmen
FROM: Joseph F. Powers, Town Administrator ve
CC: Meggan M. Eldredge, Assistant Town Administrator

Attorney Jeffrey Blake, KP Law

RE: Lucky Labrador, Inc. DBA Perks, 545 Rt. 28 - Public hearing on alleged
violations of the Seasonal, All Alcoholic Beverages License

DATE: December 10, 2021

The Board of Selectmen as Local Licensing Authority (LLA) for the town received a
memorandum from Chief David Guillemette of the Harwich Police Department on June 14,
2021 (see attached) outlining violations alleged to have occurred on June 5, 2021, June 11, 2021,
and June 13, 2021 at the licensed establishment known as Perks operating at 545 Route 28 in
Harwich Port.

On June 21, 2021, the Board of Selectmen voted to remand the allegation to me, as Town
Administrator, to conduct a show cause hearing for the purpose of determining whether there is
cause for the LLA to hold a hearing to determine whether the facts support a finding of
allegation(s) and to recommend to the LLA any potential discipline if the facts so warrant.

Based on the Board’s vote, a show cause hearing was scheduled for July 8, 2021 at 1:00pm in
the Griffin Room at Harwich Town Hall. Please note: the hearing on July 8, 2021 was continued
to July 23, 2021 at 10:00am in the Griffin Room at Harwich Town Hall.

Allegation(s) of violations:
The Town, acting through Attorney Jeffrey T. Blake, presented witnesses and exhibits
supporting the claim of violation.

The establishment, acting through its owner and manager, Taylor Powell, presented witnesses
and testimony refuting the alleged violations.
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Events of June 5, 2021:

The allegation relating to events of June 5, 2021 is that there was music emanating from outside
speakers located at the licensed premises beyond the time allowed (“after 2200 hours”) under
the entertainment license.

Finding(s)/Determination(s):

The licensed establishment has an outdoor entertainment license which allows for
outside entertainment up to 10:00pm. However, the Town’s noise bylaw states, in part,
that noises that are “...plainly audible at a distance of 150 feet from their source between
10:00 p.m. and 7:00 a.m.” would constitute a violation of the noise bylaw. Based on the
sworn testimony and exhibits provided, I find that the Town failed to demonstrate a
violation of the noise bylaw as it was not demonstrated that the noise was plainly audible
beyond 150 feet from the source and therefore failed to find a violation of the licensed
establishment’s liquor license.

Recommendation of discipline (if any):
Whereas, I find that there is not sufficient evidence to warrant a finding of illegal activity
by the licensed establishment, I do not have any recommendation on discipline.

Events of June 11, 2021:
The allegation relating to the events of June 11, 2021 is that a complaint of loud noise was called
into the Harwich Police Department for noise allegedly emanating from Perks at 8:14pm.

Finding(s)/Determination(s):

I find that the witness for the Town confirmed that the complaint was lodged at 8:14pm.
The licensed establishment has an outdoor entertainment license which allows for
outside entertainment up to 10:00pm. Additionally, the Town’s noise bylaw states, in
part, that noises that are “...plainly audible at a distance of 150 feet from their source
between 10:00 p.m. and 7:00 a.m.” would constitute a violation of the noise bylaw.
Based on the sworn testimony and exhibits provided, I find that the Town failed to
demonstrate a violation of the outdoor entertainment license and therefore failed to find
a violation of the licensed establishment’s liquor license.

Recommendation of discipline (if any):
Whereas, I find that there is not sufficient evidence to warrant a finding of illegal activity
by the licensed establishment, I do not have any recommendation on discipline.

Events of June 13, 2021
The allegation relating to the events of June 13, 2021 is that there was an alleged altercation in
front of Perks.

Finding(s)/Determination(s):

I find that the Town did not provide evidence sufficient enough for the Town to succeed
on appeal to the Alcoholic Beverages Control Commission (ABCC) as would be the
licensee’s right of appeal.
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Recommendation of discipline (if any):
Whereas, I find that there is not sufficient evidence to warrant a finding of illegal activity
by the licensed establishment, I do not have any recommendation on discipline.

Matters wherein the licensee was represented by Counsel

The Board of Selectmen as Local Licensing Authority (LLA) for the town received a
memorandum from Chief David Guillemette of the Harwich Police Department on August 30,
2021 (see attached) outlining violations alleged to have occurred on July 24, 2021 at the licensed
establishment known as Perks operating at 545 Route 28 in Harwich Port.

On September 7, 2021, the Board of Selectmen voted to remand the allegation to me, as Town
Administrator, to conduct a show cause hearing for the purpose of determining whether there is
cause for the LLA to hold a hearing to determine whether the facts support a finding of
allegation(s) and to recommend to the LLA any potential discipline if the facts so warrant.

Based on the Board’s vote, a show cause hearing was scheduled for October 20, 2021 at 1:00pm
in the Griffin Room at Harwich Town Hall. Please note: the hearing on October 20, 2021 was
initially postponed until November 10, 2021. However, the Board received a memo on October
12, 2021 from Chief Guillemette concerning violations alleged to have occurred on October 3,
2021. The matters pertaining to July 24, 2021 and October 3, 2021 were heard on November
23, 2021 at 1:00pm in the Griffin Room.

Allegation(s) of violations:
The Town, acting through Attorney Jeffrey T. Blake, presented witnesses and exhibits
supporting the claim of violation.

The establishment, acting through Attorney Benjamin E. Zehnder, presented witnesses and
testimony refuting the alleged violations.

Events of July 24, 2021
The allegations relating to the events of July 24, 2021 are that Perks served an under-aged patron
and over-served a patron.

Finding(s)/Determination(s):

I find that the Town did not provide evidence sufficient enough for the Town to succeed
on appeal to the Alcoholic Beverages Control Commission (ABCC) as would be the
licensee’s right of appeal.

Recommendation of discipline (if any):
Whereas, I find that there is not sufficient evidence to warrant a finding of illegal activity
by the licensed establishment, I do not have any recommendation on discipline.

Events of October 3, 2021
The allegation relating to the events of October 3, 2021 is that there was an alleged noise
violation in front of Perks.

Finding(s)/Determination(s):
I find that the noise emanating from the licensed establishment occurred after 10:00pm
and the Town did provide sufficient evidence of a noise violation, specifically that a
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Detective Sergeant testified to the noise being “plainly audible” more than 150 feet from
the establishment (the testimony indicated “approximately 550 feet in a straight line”).

Recommendation of discipline (if any):

Whereas, I find that there is sufficient evidence to warrant a finding of illegal activity by
the licensed establishment, yet the licensed establishment does not have a prior findings
occurring within the preceding two years, I recommend that the Town discontinue
permitting outdoor entertainment at any establishment within the Town of Harwich for
the 2022 calendar year and licensing period.

This concludes my findings, determinations and recommendations regarding alleged violations
to have occurred at Perks during the timeframe referenced within.
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Hearing Summary

July 23,2021
Lucy Labrador Inc. d/b/a Perks

Attendees

Joseph F. Powers
Attorney Jeffrey Blake
Danielle Delaney
Jamie Goodwin
Taylor Powell
Sarah Powell
Walter Mason
Bailey King

Paige LaCava
James Horgan
Robert Brackett
Mark Holmes
Chris Arrigo
Brendan Brickley
Ron Ruggiero
Thomas Seth
Charles Bilezihia
Rebecca Goldberg
David Guillemette
Theodore Wyman

The Hearing Officer opened the hearing at 10:00 a.m., introduced himself and went over the hearing
process. The Hearing Officer read the Hearing Notice into the record and stated this matter was continued
from July 8, 2021. The Hearing Officer proceeded to introduce Town of Harwich Staff and Town Council.
He asked all parties to sign in and all parties that will provide testimony to stand to be sworn in.

Attorney Blake entered documents into the record as exhibits: Hearing Notice - Exhibit A, Letter to Mr.
Powell dated June 22, 2021 - Exhibit B, Letter to Mr. Powell dated July 7, 2021 — Exhibit C,
Establishment’s current licenses — Exhibit D, Memo written by the Town Administrator dated August 3,
2020 pertaining to prior disciplinary action — Exhibit E, letter of disciplinary action dated October 29, 2018
— Exhibit F, letter of disciplinary action dated October 11, 2017 — Exhibit G, letter of warning dated October
3, 2016 — Exhibit H.

At 10: 14 a.m., Attorney Blake called Chief of Police David Guillemette to provide testimony. Attorney
Blake made reference to Chief Guillemette’s Memorandum dated June 14, 2021 and the Chief gave a brief
overview of the memo pertaining to an alleged violation. Attorney Blake confirmed there were multiple
police reports. The Hearing Officer confirmed with Mr. Powell that he is not represented by council and
offers for him to ask the Chief questions. Mr. Powell stated he will wait until the end if that is acceptable.
Attorney Blake and the Hearing Officer confirm that is acceptable. The Hearing Officer asked Mr. Powell
if he contests anything in the police reports and he responds that it will take him a while to read through the
documents. Attorney Blake stated that the reports were sent with the letter to the establishment, however,
he will have the Officers testify.



Attorney Blake called Officer Arrigo to provide testimony. Officer Arrigo explains why he is present at
the hearing and confirms he wrote a narrative report. Attorney Blake asks Officer Arrigo to explain to the
Hearing Officer what took place on June 11, 2021. Officer Arrigo stated they received a noise complaint
and proceed to go over details of the evening. Officer Arrigo stated Officer Holmes was the Officer in
Charge that evening and used a LIDAR device to measure 153 from where they stood to the singer. He
states he spoke with Mr. Powell who was understanding, helpful and turned the music down immediately.
Officer Arrigo confirmed the time to be 8:14 p.m. Attorney Blake asked Officer Arrigo to explain what
LIDAR is. Officer Arrigo explains that it is a laser device to measure speed and distance. Attorney Blake
confirmed that the distance the Officer measured was 153 feet. Officer Arrigo stated he did not remember
the exact distance the reporting party reported, but thought it may have been slightly over 150 feet. He
confirmed the reporting party is two doors down from the establishment. The Officer confirmed that Mr.
Powell turned music down and there were no more complaints that day. The Hearing Officer confirms with
Mr. Powell that he would prefer to speak at the end.

Mr. Powell stated he had a pleasant experience with the responding Officers. Mr. Powell brings out a map
of lot lines indicating how far the calling property is from the establishment. The Hearing officer asked
Mr. Powers if he had questions for the Officer and he answered no. The Hearing Officer responded that
statements can be made later and he wanted to make sure Mr. Powell understands he has the right to question
the witness. Mr. Powell stated he had no questions and will introduce the lot line information later in the
hearing.

Attorney Blake stated the Memorandum from Chief Guillemette will be marked as Exhibit I. Attorney
Blake confirmed with Officer Arrigo the call log and summary that were provided are accurate and marks
both as Exhibit J.

Attorney Blake calls Officer Holmes to provide testimony. Officer Homes confirms he was sworn in, why
he is present at the hearing and that he wrote a narrative for this incident. Officer Holmes proceeded to
give a brief overview of what happened on the night in question. Officer Holmes confirmed he did hear
noise that evening and used the LIDAR (Light, Distance and Ranging) device. He further explains where
he measured from and where the singer was located. Officer Holmes confirmed his report is accurate.
Attorney Blake proceeded to ask Officer Holmes questions about where he was parked that evening and
how far from the establishment’s property line he was. Officer Holmes confirmed Mr. Powell was
cooperative and turned the music down. Once music was turned down he could hear it faintly, but not
audible.

The Hearing officer asked Officer Holmes to explain how he could hear the music, but it was not audible.
Officer Holmes responded that by the towns definition it was audible, but he could not make out what the
singer was saying. The Hearing Officer stated he forgot to mention that this hearing is being recorded in
order to make a complete record.

Mr. Powell starts discussion about the noise by-law and boundary lines. The Hearing Officer states Mr.
Powell will have an opportunity to point this out later and explains how the hearing process works. An
individual joins the hearing and is asked to sign in and be sworn in. Ms. Powell asks the Officer to explain
what the reporting party says when they call to complain and he states that he does not listen to the recorded
calls.

At 10:33 a.m., Attorney Blake calls Officer Arrigo back to the podium to discuss a possible altercation at
Perks. Officer Arrigo stated he was not really involved, he was in the area at that time and when he arrived
the disturbance was over. Ms. Powell asks the same question to Officer Arrigo and he answers that the
caller does not state anything about disturbing their peace, only that they can hear music.



Attorney Blake calls Officer Ruggeiro to provide testimony and confirms he has been sworn in. Officer
Ruggiero explains why he is present at the hearing and confirmed he provided a written narrative. Officer
Ruggiero goes over the details of what happened on June 13,2021. He stated he was speaking to a doorman
that works at the Port and two men fell to the ground and began wrestling. He continued that one of the
people got up immediately and began running east. The other person got up and stated he did not know
what happened. He was met by friends coming out of Perks. Officer Ruggeiro shared that it was a very
busy night with at least 100 people on the sidewalk. The person and friends left in an Uber. Attorney Blake
questioned if it was a fight and Officer Ruggeiro responded that it was more of a wrestling match. He
confirmed Perks did not know what went on and that he did not know if the gentlemen had been at Perks.
Mr. Powell stated he has no questions. Attorney Blake enters the narrative and log as Exhibit L.

At 10:40 a.m., Attorney Blake calls Chief Guillemette to the podium. The Chief clarifies that the call
summary pages are not from the Officers writing the police reports. He stated this is what he refers to as a
log entry as it is a part of the official police log. The log is separate from a narrative report. Attorney Blake
asks Chief Guillemette to summarize his June 14, 2021 Memorandum. Attorney Blake enters the
Memorandum as Exhibit M.

Attorney Blake calls Officer Brickley to the stand to offer testimony. Officer Brickley states why he is
present at the hearing, confirmed he wrote the narrative and gives a brief overview of the night in question.
He stated the Manager of the Port called the Police about a vandalism incident. Officer Brickley stated he
spoke with Mr. Powell who questioned some of the men in the vicinity of the damage and discussed how
it potentially could have happened. Office Brickley confirmed at that time recorded music was playing and
limited to the Perks property. He shared he was asked by Administration to document his findings.
Attorney Blake confirmed the music was playing outside at 11:00 p.m. Officer Brickley confirmed the
music was limited to the property. Mr. Powell admits there was ambient background music and asks if the
call was for a noise complaint. Officer Brickley stated the call was for vandalism, not noise. The Hearing
Officer stated they will take a brief recess for copies of a report to be made.

At 10:52 a.m., the hearing is resumed. The Hearing Officer shares they have received two documents. The
first indicates vandalism at The Port and the second is a supplemental narrative. The Hearing Officer
confirmed the time of the alleged incident was 11:00 p.m. Officer Brickley goes over the details of his
narrative. The Hearing officer asked Officer Brickley to read the third paragraph for it to be read into the
record. Officer Brickley confirmed the activities that occurred did not emanate from the establishment
present at the hearing. Attorney Blake enters the two narratives as Exhibit N and the Harwich Liquor
License Regulations as Exhibit O.

The Hearing Officer offers the Powell’s an opportunity to present an abutting case. Mr. Powell states he
would like to produce some evidence. At this time, copies are made for Town Staff and Town counsel.
Mr. Powell outlines what information he has provided. The Hearing Officer states they will recess and
resume at 11:05 a.m.

At 11:06 a.m., the hearing resumes. Mr. Powell introduces Exhibits 1 through 3. Mr. Powell states there
have been changes this summer and changes that were unbeknownst to them. Mr. Powell states he brought
his entertainment license and proceeded to read the license. The Hearing Officer goes through the
entertainment licenses that are in the hearing packet. Mr. Powell states there have been changes on how
noise is being enforced and how it reads on the license. He continues that they were not made aware of any
changes and proceeded to reiterate portions of the noise bylaw. Mr. Powell went through details of one of
the nights in question. He stated from the parking lot by the Chamber, he could hear regular noise from
around town, but did not hear music coming from Perks. He stated there is confusion on what the permit



says, what normal background noise is and the new enforcement. The Hearing Officer clarifies that Mr.
Powell was not reading from the license. Mr. Powell stated he went on the town website to read about
plainly audible.

At 11:17 a.m., Mr. Powell asked Officer Holmes if the music was unreasonable and the Officer stated no.
He asked if the Officer could hear music over cars and Officer Holmes answered no. Mr. Powell asked the
same questions to Officer Arrigo and he answered no to both. Mr. Powell stated the complainer has called
many times and many calls have been unfounded. The caller has also called other departments to complain,
not just Police, which were also unfounded. The Hearing Officer confirmed the individual is not present.
Ms. Powell stated she has tried to reach out to the individual, but they will not speak to her. Mr. Powell
shared that the individual’s property does lie within 150 feet of the establishment. Mr. Powell confirmed
he went to the Assessing Office and made photo copies for exhibits. Mr. Powell shared after they learned
of this call they postponed all music because they want clarification on the noise bylaw. The Hearing
Officer asked for Mr. Powell to identify on the music schedule provided when they stopped entertainment.
The Powell’s confirmed all acts from June 12" on were canceled. Mr. Powell stated they do have music
for Wednesday nights in the Port. Mr. Powell shared he met with Deputy Chief Kevin Considine to get
clarification on noise by law. The Powell’s stated that having no entertainment has hurt their business and
they have made efforts to mitigate sound. Mr. Powell proceeded to explain the sound system that was
installed. The Hearing Officer asks for clarification on an exhibit and Ms. Powell explains it’s a letter from
their booking agent that goes out to musicians. Mr. Powell shares that when the individual complaining is
away there are no complaints. He also shared that they put a fence up on complainer’s side to mitigate the
noise. The Hearing Officer asked the Powell’s if they can outline the Wednesday nights they have music
and Ms. Powell answered that they do not have anything booked. They do have one musician that they call
who played last Wednesday. The Hearing Officer reads a letter from Perks that is sent to musicians and
questions statements contained within. Mr. Powell confirmed that the letter was written by their booking
agent. Mr. Powell stated in closing they have made attempts and they care about the town and the neighbors.
The Hearing Officer confirmed the Powell’s know why they are present today.

The Hearing Officer goes over Exhibits E, F, G and H and reads information pertaining to the exhibits and
how they relate to prior violations, but would not make any determinations for this hearing. The Powell’s
state they are not challenging the past violations and understand noise has been an issue. They share they
have not had any liquor violations since they opened 12 years ago.

Mr. Powell calls Walter Mason to offer testimony. The Hearing Officer confirms Mr. Mason has been
sworn in. Mr. Mason states he was a part of the noise containment committee and was present for all of
the noise bylaw hearings. He shared that the committee viewed the 150 foot rule to be from the property
line and a large issue was that they were unable to define the term plainly audible. Mr. Mason stated he
went to Harwich Port on the night in question and went to the parking lot next to the Chamber and could
not hear anything with the cars going by and music was barely audible. He also went to the Hot Stove
parking lot and could barely hear music. Attorney Blake asked if he had read the liquor license regulations
and Mr. Mason confirmed he had. Attorney Blake proceeded to read a portion of the regulations.

The Hearing Officer asked if Mr. Mason was at the establishment at the night in question and he confirms
he was there around 9:30/10:00 p.m. The Hearing Officer comments that Mr. Mason used the phrase barely
audible and not plainly audible. Mr. Mason summarizes what the committee talked about in terms of the
term plainly audible. Mr. Mason stated it does get technical and they should leave more discretion up to
Police Officers. Mr. Mason confirmed the committee did not define the words plainly audible.



At 11: 50 a.m., Mr. Powell calls Thomas Seth to provide testimony. The Hearing Officer proceeded to
swear the witness in. Mr. Seth stated his affiliation with the establishment as a bartender. Mr. Powell asks
Mr. Seth to explain how he feels. Mr. Seth stated that music is a massive draw for people. The Hearing
Officer confirms this is Mr. Seth’s third year at Perks as a bartender. Mr. Seth confirms he was not present
at the evenings in question. The Hearing Officer asks Mr. Powell if he is planning to have people give
impact statements or witness testimony and he responded yes to impact statements, however he does have
someone present that was present on the night in question. The Hearing Officer stated he would like to
hear testimony first and if there is time then he will hear impact statements. The Hearing Officer stated Mr.
Seth could not finish if he is not providing testimony.

At 11:53 a.m., Mr. Powell calls Rebecca Goldberg to give witness testimony as she was working the night
in question. Ms. Goldberg stated her affiliation as a bartender at the establishment for three years. The
Hearing Officer proceeded to swear the witness in. Ms. Goldberg confirmed she was present on the night
in question and shared patrons commented that they could not make out what the singer was saying because
it was so quiet. Mr. Powell asks if people ask for live music at Perks and Ms. Goldberg responded that she
gets that question every time she works. Ms. Goldberg shares that she felt the noise level was appropriated
and there were no complaints within the establishment. Attorney Blake confirms Ms. Goldberg was behind
the bar the entire time and did not go out in the street or 150 feet away.

Mr. Powell calls Sarah Powell to provide testimony. Ms. Powell stated she was also a member on the Noise
Containment Committee and provided her affiliation with the establishment as co-owner with her husband
Taylor Powell. Ms. Powell stated on the night in question she did go out across the street and down by the
complaining parties house and could not hear the music. Ms. Powell confirmed the musician was Nico
Rivers. Attorney Blake confirmed Ms. Powell walked around and that she heard the Officers testify. She
also confirmed she went to the same area that the Officers went to. Ms. Powell confirmed she completed
the sound check before they received the complaint and that they always do a sound check prior to music.
Ms. Powell stated Nico is not present.

Mr. Powell calls Theodore Wyman to provide testimony and confirms he is a musician and friend. Mr.
Wyman confirmed he was not present at the night in question. The Hearing Officer speaks to Mr. Powell
about where he is going with this witness and the line of questioning since he was not present on the night
in question. Mr. Powell stated he wants to hear what Mr. Wyman has to say in relation to the alleged
violations. The Hearing Officer stated that the witness is not recognized and asks Mr. Wyman to sit. Mr.
Powell confirmed there are no more witnesses that were present on the night in question. Mr. Powell states
he would like Mr. Wyman to speak in relation to this topic in general.

The Hearing Officer directs Mr. Wyman to go back to the podium to speak. Mr. Powell directs Mr. Wyman
to carry on with what he was saying. Mr. Wyman thanks the Police Officers and starts to read a section of
a police narrative and the Hearing Officer interrupts and states the he has brought that information out
already and we are pressed for time. The Hearing Officer confirmed that Mr. Wyman is not representing
the Powell’s and is not present as an Attorney. Mr. Wyman continues to summarize the measures the
Powell’s have taken. The Hearing Officer stated Mr. Powell has already provided testimony as it relates to
additional equipment he has purchased and asked Mr. Wyman if he repeating this information. Mr. Wyman
states he will be summarizing. Mr. Wyman proceeded to go through a list of what the Powell’s have done
and that he did get a call from Mr. Powell that they were canceling music for the summer. Mr. Wyman
stated that this has been an economic impact to the establishment and it’s important to consider than when
considering if there was a violation. The Hearing officer stated that the statements that are being made are
not relative. Mr. Powell and Attorney Blake have no further questions.



At 12:08 p.m., Mr. Powell stated in closing the way this interpretation of plainly audible has changed he
can no longer have music. Mr. Powell continues to express his thoughts on the noise bylaw.

Attorney Blake stated that Officers confirmed music was on past 10:00 p.m. and the Entertainment License
is clear that it ends at 10:00 p.m. As it relates to the altercation, there is strong circumstantial evidence.
Attorney Blake states in his opinion there has been evidence shown that there were violations, however, he
will not make a recommendation as to what the penalties are.

The Hearing Officer thanks all who participated and that the hearing will be concluded today. He will make
a recommendation to the Local Licensing Authority, who is known as the Board of Selectmen. He shares
his role is to make sure the hearing process is as thorough and complete as possible.

The Hearing Officer declares the hearing is adjourned at 12:17 p.m.



EXHIBITS




HARWICH BOARD OF SELECTMEN
NOTICE OF SHOW CAUSE HEARING

ALLEGED VIOLATIONS OF CONDITIONS OF LIQUOR LICENSE
- JULY 8,2021

The Town Administrator, acting as the Hearing Officer for the Board of Selectmen, will hold a
Show Cause Hearing on Thursday, July 8, 2021 at 1:00 P.M., for the purpose of consideration
of alleged noise violations by Lucky Labrador Inc. d/b/a Perks, located at 545 Route 28,
Harwich Port. The Hearing Officer will consider possible penalties including modifications,
suspension, revocation or cancellation of said license. All members of the public having an
interest in the topic are cordially invited to attend the Public Hearing which will be held in the
Griffin Room at the Harwich Town Hall, 732 Main Street, Harwich MA 02645.

Joseph F. Powers
Town Administrator

Cape Cod Times
June 25, 2021



. Phone (508) 430-7513
OFFICE OF THE TOWN ADMINISTRATOR ' Fax (508) 432-5039

Joseph F. Powers, Town Administrator 732 MAIN STREET, HARWICH, MA 02645
Meggan M. Eldredge, Assistant Town Administraior :

June 22, 2021 VIA CERTIFIED MAIL AND EMAIL

Taylor Powell, Manager of Record
Lucky Labrador Inc.-

d/b/a Perks

545 Route 28

Harwich Port, MA 02646

Re:  Notice of Disciplinary Hearing
Lucky Labrador Inc. d/b/a Perks

' Dear Mzr. Powell;

On Thursday, July 8, 2021 at 1:00 pm at the Harwich Town Hall, acting on behalf of the
Harwich Board of Selectmen as local licensing authority, I will conduct a Show Cause Hearing,
in accordance with Massachusetts General Laws, Chapter 138, Sections 23 and 64, to determine
whether you have violated the terms of the Entertainment License for Lucky Labrador Inc. d/b/a
Perks.

The specific charges are as follows: Violation of 204 CMR 2.05 (2): Permitting a disorder,
disturbance or illegality to take place on the licensed premises. The Town reserves the right to
consider and/or levy additional charges that may arise during the hearing process. :

The facts underlying these allegations arise from an incidents occurring on or about June
5, 2021 and June 11, 2021, as described in detail in the Harwich Police Incident Report attached
hereto. Also, attached are the Town of Harwich Liquor License regulations.

_ Purpose of said hearing is to review the findings of Chief of Police and Officers as well
as to determine if any additional facts may warrant additional allegations of violations, to that
end, you are directed to provide copies of any material documentation, CCTV video within
establishment, records of any and all receipts of tabs, credit card transactions and any other such
material which the town may rely upon to determine if added violations are contemplated.

You are invited to participate in the hearing and be represented by counsel at your own
expense if you wish. At that time you may produce any documentation and/or witnesses which
show that you did not commit the violations described herein. Please provide copies of any
documents and a list of participants to Danielle Delaney at ddelaney@town.harwich.ma.us by the
close of business on Thursday, July 1, 2021.




B

The allegations, if proven, may result in a recommendation to the Board of Selectmen for
disciplinary action, including warning, suspension, revocation or modification of the above-
referenced license. '

Sincerely,

L £

/Joseph F. Powers
Town Administrator

CC: Board of Selectmen
Licensing File
Certified mail #7008 1830 0002 5217 1337



OFFICE OF THE TOWN ADMINISTRATOR

Phone (508) 430-7513
Fax (508) 432-5039

Joseph F. Powers, Town Administrator
Meggan M. Eldredge, dssistant Town Administrator

July 7,2021

Taylor Powell, Manager of Record
Lucky Labrador Inc.

- d/b/a Perks

545 Route 28

Harwich Port, MA 02646

732 MAIN STREET, HARWICH, MA 02645

VIA CERTIFIED MAIL AND EMAIL

Re:  Notice of Disciplinary Hearing — Continuation

Lucky Labrador Inc. d/b/a Perks

Dear Mr. Powell:

Please be advised that due to a scheduling conflict, the disciplinary hearing scheduled for
July 8, 2021 at 1:00 P.M. will not be going forward. The hearing is to be rescheduled for July
23,2021 at 10:00 A.M. The Hearing Officer will open the disciplinary hearing on July 8, 2021
at 1:00 P.M. for the sole purpose of continuing the hearing on the record to July 23, 2021 at
10:00 A.M. You are welcome to attend the continuation hearing, but your presence is not
needed and there will be no testimony taken or any evidence presented by either you or the Town

Sincerely,

Y r=an

Joseph F. Powers
Town Administrator

CC:  Board of Selectmen
Licensing File
Certified mail #7014 1820 0001 9486 2489
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No.: 00088-GP-0506 LICENSE

D
ALCOHOLIC BEVERAGES

THE LICENSING BOARD, TOWN OF HARWICH, MASSACHUSETTS
HEREBY GRANTS A

GENERAL ON PREMISE
License to Expose, Keep for Sales, and to Sell

All Kinds of Alcoholic Beverages
To Be Drunk On The Premises

Date: 03/24/2021

To: Lucky Labrador Inc.
DBA: Perks

License Duration Type: Seasonal All Alcohol ‘ Manager: Taylor Powell

License Conditions (description of premise)

545 Route 28, Harwich MA 02645

Café located on first floor rear of building with three entrances (2 on north side & 1 on south side).
Patio area with exterior seating and porch area with exterior seating.

On the following described premises:

This license is granted and accepted upon the express condition that the licensee shall in all respects, conform to all the
provisions of the Liquor Control Act, Chapter 138 of the General Laws, as amended, and any rules or regula’ﬂons made expires
January 15, 2022, unless earlier suspended, cancelled or revoked.

IN TESTIMONY WHEREOF, the undersigned have thereunto affixed their official signatures.
LICENSE w /o £
The Hours during which Alcoholic Beverages : granted by: X }5 ‘%WM

may be sold are From: ‘ g/gy/@m

8:00AM — 1:00AM WEEKDAYS
.

10:00AM —1:00AMI SUNDAYS & HOLIDAYS

'l This License Shz?l.l be Displa.yed on the P.remises ina ' | LICENSING AUTHORITIES

conspicuous position where it can be easily read =
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NUMBER THE COMMONWEALTH OF MASSACHUSETTS FEE
19-08S TOWN OF HARWICH $75.00

LICENSE FOR INNHOLDERS, COMMON VICTUALLERS
AND OTHER KEEPERS OF RESTAURANTS AND OTHER ESTABLISHMENTS
In accordance with the provisions of Chapter 140 of the General laws as amended by Chapter 299

of the Acts of 1926, and amendments thereto, LICENSE is hereby granted to:
Lucky Labrador Inc. d/b/a Perks

to conduct the amusements as herein described in connection with his regular business of innholder, common
victualler, or owner, manager or controller of a café, restaurant or other eating or drinking establishment, on
the premises owned by Same :

of Harwich Port located at 545 Route 28
Description of Premises: Same

Description of amusemeunts to be conducted: Recorded or live music with use of amplification - outside

Dancing by Patrons

To be conducted between the hours of:  11:30 am. — 10:00 p.m.

Mondays to Saturdays

This LICENSE is granted as subject to the provisions of the General Laws, chapter one hundred and forty,
sections twenty-two to thirty-two inclusive, and of chapter two hundred and seventy-two, sections twenty-five to
twenty-seven inclusive, and amendments thereto, and shall not be valid for a location other than as herein described.

Date: 05/03/2021
License granted by:
EXPIRES DECEMBER 31, 2021

THIS LICENSE MUST BE POSTED IN A CONSP]CUOUS PLACE

Outsnde Entertainment — Noise from entertainment must be at reasonable sound levels which are not plainly audible at
a distance of 150 feet from boundary line or source of sound amplification system whichever is further.

Suggested Minimune Regulations which will be 1equired by the Licensing Authorities befare approval of Licenses issued in
accordance with the provisions of Chapter 299, Acts of 1926 and amendmnents thereto.

1. This license is granted and approved subject to compliance with the laws of this Commonwealth relative to the
exposing, sale and keeping of liquor or other intoxicating beverages and with compliance with the following conditions: —

2.  The premises shall be open at all times to inspection by any police officer or constable of the town, or by any State
Police Officer.

3. No person or persons under the influence of intoxicating liquor or other mtomcatmg beverage, or having the
appearance thereof, shall be granted admittance to or be permitted to remain in or upon any of the premises described in this
license.

4. No dialogue, gesture, song, language or conversation of any description which is directly or indirectly obscene,
lascivious or suggestive, shall be permitted to be used by any person or persons while in or upon the premises.

5. Muscle or suggestive dancing or any descripﬁon or form is prohibited.

6. Gaming of any description, games at which a prize is offered, any game where money is exposed as a prize or
mducement, wheels of change and jingle boards are prohibited.

7. Private dining rooms, booths or enclosures for the accommodation of less than four persons shall not be penmtted and
not less than four persons shall be allowed or permitted to occupy any such room or enclosure.

8. Rooms used for dining rooms and for dancmg shall be so lighted as to render it possible to distinguish any person by
every other person therein at all times.

9. The license will be suspended for non-compliance with any of the laws of this Commonwealth relating to this
particular establishment, and may, after a hearing, be revoked.

10. Non-compliance with the provisions of any of the above regulations will be sufficient canse for suspension, and after

‘hearing the license may be revoked.

By authority of and in compliance with the provisions of Chapter 299, Acts of 1926, and amendments thereto, the above

minimum rules and regulations are hereby prescribed and approved. ) )
Board of Selectmen '
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NUMBER THE COMMONWEALTH OF MASSACHUSETTS FEE
19-08S8 TOWN OF HARWICH - $75.00

LICENSE FOR INNHOLDERS, COMMON VICTUALLERS
AND OTHER KEEPERS OF RESTAURANTS AND OTHER ESTABLISHMENTS
‘ In accordance with the provisions of Chapter 140 of the General laws as amended by Chapter 299
of the Acts of 1926, and amendments thereto, LICENSE is hereby granted to:
Lucky Labrador Inc. d/bla Perks

to conduct the amusements as herein described in connection with his regular business of innholder, common
victualler, or owner, manager or controller of a café, restaurant or other eating or drinking establishment, on
the premises owned by Same

of Harwich Port located at . 545 Route 28
Description of Premises: Same

Description of amusements to be conducted: Recorded or live music with use of amplification — Inside

To be conducted between the howrs of:  12:00 p.m. — 12:00 a.m.

Mondays to Saturdays

This LICENSE is granted as subject to the provisions of the General Laws, chapter one hundred and forty,
sections twenty-two fo thirty-two inclusive, and of chapter two hundred and seventy-two, sections twenty-five to
twenty-seven inclusive, and amendments thereto, and shall not be valid for a location other than as herein described.

Date: 06/28/2021
License granted by:
~_J
BB el i A
EXPIRES DECEMBER 31,2021 z (:‘\ﬁ-jr,m\(/\
. k z%é

eSS S e, e memy

THIS LICENSE MUST BE POSTED IN A CONSPICUOUS PLACE

Outside Entertainment —~ Noise from entertainment must be at reasonable sound levels which are not plainly audible at
a distance of 150 feet from boundary line or source of sound amplification system whichever is further.

Suggested Minimum Regulations which will be required by the Licensing Authorifies before approval of Licenses issued in
accordance with the provisions of Chapter 299, Acts of 1926 and amendments thereto. - .
1. This license is granted and approved subject to compliance with the laws of this Commonwealth relative to the
exposing, sale and keeping of liquor or other intoxicating beverages and with compliance with the following conditions: —
2.  The premises shall be open at all times to inspection by any police officer or constable of the town, or by any State

Police Officer.

’ 3. No person or persons under the influence of intoxicating hquor or other intoxicating beverage, or having the
appearance thereof, shall be granted admittance to or be perm1tted to remain In or upon any of the premises described in this
license.

4. No dialogue, gesture, song, language or conversation of any description which is directly or indirectly obscene,
lascivious or suggestive, shall be permitted to be used by any person or persons while in or upon the premises.

5. Muscle or suggestive dancing or any description or form is prohibited.

6. Gaming of any description, games at which a prize is offered, any game where. money is exposed as a prize or
inducement, wheels of change and jingle boards are prohibited.

7. Private dining rooms, booths or enclosures for the accommeodation of less than four persons shall not be penmtted and
not less than four persons shall be allowed or permitted to occupy any such room or enclosure. ~

8. Rooms used for dining rooms and for dancing shall be so lighted as to render it possible to-distinguish any person by
every other person therein at all times.

9. The license will be suspended for non-compliance with any of the laws of this Commonwealth relating to this
particular establishment, and may, after a hearing, be revoked.

10. Non-compliance with the provisions of any of the above regulanons will be sufficient cause for suspension, and after
hearing the lcense may be revoked.

By authority of and in compliance with the provisions of Chapter 299, Acts of 1926, and amendments thereto, the above
minimum rules and regulations are hereby prescribed and approved.

Board of Selectmen



THE COMMONWEALTH OF MASSACHUSETTS
State Fee: $.50/8100 , TOWN _OF HARWICH

. LICENSE

For
PUBLIC ENTERTAINMENT ON SUNDAY ' —
The Name of the Establishmentis __ Lucky Labrador Inc. DBA Perks in or on the property at No.

545 Route 28, Harwich Port MA 02646 : (address)

The Licensee or Authorized representative, Taylor Powell

in

accordance with chapter 136 of the General Laws, as amended, hereby requést a license for the following program or entertainment:

DATE TIME Proposed dancing or game, sport, fair, exposition, play, entertainment or public diversion

Sundays 6PM-10PM Recorded music or live music with amplification and dancing

Hon 2 % %ﬁ/z/ %&q d:‘thfr/L/}z Mayor/ Chairman of Board of Selectman, (City or Town)

Fees per occurrence (Individual Sunday(s)): Regular Hours (Sundéy 1:00pm — Midnight): $2.00 Special Hours (Sunday 12:00 am- Midnight): $5.00. Annual Fee (For
Operating on every Sunday in calendar year): Regular Hours (Sunday 1:00pm — Midnight): $50.00 Special Hours (Sunday 12:00 am- Midnight): $100.00

This license is granted and accepted, and the entertainment approved, upon the understanding that such entertainment that the licensee shall comply with the laws of the
Commonwealth applicable to licensed entertainments, and also to the following terms and conditions: The licensee shall at all times allow any person designated in writing by the
Mayor, Board of Selectmen, or Commissioner of Public Safety, to enter and inspect his place of amusement and view the exhibitions and performances therein; shall permit
regular police officers, detailed by the Commissioner of Public Safety or Chief of the local Police Department to enter and be about this place of amusement during performances
therein; may employ to preserve order in his place of amusement only regular or special police officers designated therefore by the Chief of Police, and shall pay to said Chief of
Police for the services of the regular police officers such amount as shall be fixed by him; shall permit at all times to enter and be about his place of amusement such members of
the Fire Department as shall be detailed by the Chief of the Fire Department to guard against fire; shall keep in good condition, go as to be easily accessible, such standpipes, hose,
axes, chemical extinguishers and other apparatus as the fire department may require; shall allow such members of the fire department in case of any fire in such place, to exercise
exclusive control and direction of his employees and of the means and apparatus provided for extingnishing fire therein; shall permit no obstruction of any nature in any aisle,
passageway or stairway of the licensed premises, nor allow any person therein to remain in any aisle passageway or stairway during an entertainment; and shall conform to any

other rules and regulations at any time made by the Mayor or Board of Selectmen. This license shall be kept on the premise where the
entertainment is to be held, and shall be surrendered to any regular police officer or authorized representative of the Department of Do not write in this box
Public Safety. This license is issued under the provisions of Chapter 136 of the General Laws, as amended, and is subject to revocation at any
time by the Mayor, Board of Selectmen, or Commissioner of Public Safety.

This apphcatmn and program must be signed by the licensee or authorized representative of entertainment to be held. No Change to
i he made in tha nrogram withont nermiseinn af the anthorities grantine and annroving the Jicense

THIS LICENSE MUST BE POSTED IN A CONSPICUQOUS PLACE ON THE PREMISES

FORM 90 (Revised 2015)




THE COMMONWEALTH OF MASSACHUSETTS

State Fee: $.50/8100 TOWN OF HARWICH
Municipal Fee: $ 85/8175
For
PUBLIC ENTERTAINMENT ON SUNDAY =
The Name of the Establishment is __Lucky Labrador Inc. DBA Perks in or on the property at No.
545 Route 28, Harwich Port MA 02646 (address)
The Licensee or Authorized representative, Taylor Powell S in

accordance with chapter 136 of the Genera} Laws, as amended, hereby request a license for the following program or entertainment:

DATE TIME ‘ Proposed dancing or game, sport, fair, exposition, play, entertainment or public diversion
Sundays 3PM-12AM Recorded music or live music with amplification inside
Sundays 1PM -12AM | Ambient Music and/or television inside
et

Hon. M Mayor/ Chairman of Board of Selectman, HW{ C.h (Cz’ty' or Town)

Fees per occurrence (Individual Sunday(s)): Regular Hours (Sunday 1:00pm — Midnight): $2.00 Special Hours (Sunday 12:00 am- Midnight): $5.00. Annual Fee (For
Operating on every Sunday in calendar year): Regular Hours (Sunday 1:00pm — Midnight): $50.00 Special Hours (Sunday 12:00 am- Midnight): $100.00

This license is granted and accepted, and the entertainment approved, upon the understanding that such entertainment that the licensee shall comply with the laws of the

. Commonwealth applicable to licensed entertainments, and also to the following terms and conditions: The licensee shall at all times allow any person designated in writing by the
Mayor, Board of Selectmen, or Commissioner of Public Safety, to enter and inspect his.place of amusement and view the exhibitions and performances therein; shall permit
regular police officers, detailed by the Commissioner of Public Safety or Chief of the local Police Department to enter and be about this place of amusement during performances
therein; may employ to preserve order in his place of amusement only regular or special police officers designated therefore by the Chief of Police, and shall pay to said Chief of
Police for the services of the regular police officers such amount as shall be fixed by him; shall permit at all times to enter and be about his place of amusement such members of
the Fire Department as shall be detailed by the Chief of the Fire Department to guard against fire; shall keep in good condition, go as to be easily accessible, such standpipes, hose,
axes, chemical extinguishers and other apparatus as the fire departmcnt may require; shall allow such members of the fire department in case of any fire in such place, to exercise
exclusive control and direction of his employees and of the means and apparatus provided for extinguishing fire therein; shall permit no obstruction of any nature in any aisle,
passageway or stairway of the licensed premises, nor allow any person therein to remain in any aisle passageway or stairway during an entertainment; and shall conform to any

other rules and regulations at any time made by the Mayor or Board of Selectmen. This license shall be kept on the premise where the L
entertainment is to be held, and shall be surrendered to any regular police officer or authorized representative of the Department of Do not write in this box
Public Safety. This license is issued under the provisions of Chapter 136 of the General Laws, as amcnded and is subject to revocation at any
time by the Mayor, Board of Selectmen, or Commissioner of Public Safety.

This application and program must be signed by the licensee or authorized representative of entertainment to be held. No Change to
be made in the program without permission of the authorities granting and approving the license.

THIS LICENSE MUST BE POSTED IN A CONSPICUOUS PLACE ON THE PREMISES

FORM 90 . . _(Revised 2015)




THE COMMONWEALTH OF MASSACHUSETTS
TOWN OF HARWICH
This is to Certify that ~ Lucky Labrador Inc. d/b/a Perks
545 Route 28, Harwich Port

IS HEREBY GRANTED A
COMMON VICTUALLER’S LICENSE

in said Harwich Port and at that place only and expires December 31, 2021 unless sooner suspended or revoked for violation
of the laws of the Commonwealth respecting the licensing of common victuallers. This license is issued in conformity with the

authority granted to the licensing authorities by General Laws, Chapter 140, and amendments thereto.
In Testimony Whereof, the undersigned have hereunto affixed their official signatures.

S ——

LICENSING AUTHORITIES:

DATE: 05/03/2021

EXTRACTS FROM GENERAL LAWS, CHAPTER 140

Section 8. A common victualler who, upon request, on any day but Sunday, refuses to supply food to a stranger or traveler
shall be punished by a fine of not more than fifty dollars.

Section 9. If, in the opinion of the licensing authorities, a licensee as an innholder or 2 common victualler ceases to be
engaged in the business he is licensed to pursue, or fails to maintain upon his premises the implements or facilities required by this
chapter, they shall immediately revoke his license. If a licensee at any time conducts his Hcensed business in an improper manner, the
licensing authorities, after notice to the licensee and reasonable opportunity for a hearing, may upon satisfactory proof thereof suspend
or revoke his license. A common victualler who violates section eight shall forfeit his license. * * * A licensee who is convicted a
second time of the violation of any of the provisions of sections six to eighteen, inclusive, shall forfeit his license.

Section 18.  Bvery innholder and common victualler shall at all times have a board or sign affixed to his house, shop, cellar
or store, or in a conspicuous place near the same, with his name legibly inscribed theron, in large letters and the business for which he
is licensed inscribed thereon, and upon neglect thereof shall forfeit twenty dollars.

Section 20. 'Whoever assumes to be an innholder or common victualler without being licensed as such under this chapter
shall forfeit one hundred dollars.

Section 21. Whoever is convicted a third time of a violation of any provision of the preceding sections, except those
contained in sections seven and eight, shall, in addition to the penalties before provided, be punished by imprisonment for not more

than three months.



OFFICE OF THE TOWN ADMINISTRATOR Fax (508) 432-5039

Phone (508) 430-7513

Joseph F. Powers, Interim Town ddministrator 732 MAIN STREET, HARWICH, MA

M!

EMO

TO: Board of Selectmen 9

/
FROM: Joseph F. Powers, Int;) ?z{ Town Administrator
cc: David J. Guillemette, Chief— Police

Gregg J. Corbo, Esq. — XP Law
Taylor B. Powell — Perks, Manager of Record

RE: Recommended action following disciplinary hearing held on June 30, 2020
re: Go Industries Inc., d/b/a Perks, Entertainment License Violations

DATE: August 3, 2020

The following is my report on a disciplinary hearing held on June 30, 2020 for alleged
violations of the entertainment hcense for Go Industries Inc., d/b/a Perks, located at 545 Route

28, Harwich Port.

Violations alleged:
Specifically, the allegations of violations were:

o One (1) entertainment license violations, in the form of live or recorded music being
played at Perks in a manner that was plainly audible beyond 150 feet — Sunday,
September 1, 2019 (Police warm'ng Saturday, July 4, 2019).

Hearing summary:
The enclosed hearing summary outlines the manner in which the hearing was conducted, the

witnesses who provided sworn testimony, their testimonies, as well as discussions that ensued
between the town’s counsel, the licensees and the hearing office.

Legal Standard:
1 applied the following legal standald as suggested by Town Counsel, in making my

1ecommendat10n

o Restaurants are permitted to offer live or recorded music if authorized by a license
issued by the Board of Selectmen in accordance with Massachusetts General Laws,
Chapter 140, Section 183A.

Page 1 0of3



e The statute allows the Board to modify, revoke or suspend such a license if it finds that
the licensed activity causes an unreasonable level of noise in the area, for any violation
of law, or for any violation of the rules and regulations of the licensing authority.

e Chapter 189 of the Town’s General Bylaws makes 1t “anlawful for any person or
persons to cause or allow any noise which emanates from any building, boat, structure,
vehicle, premises, or any sound amplification system, which is plainly audible ata
distance of 150 feet from any such building, boat, structure, vehicle, premises or sound
amplification system.”

s The standard set forth in the Bylaw is adopted as a regulation of the Board of
Selectmen, Section One, Subsection 1.09(e), and is set forth as a condition on the
license. ‘ '

Statement of findings:

1 find that the licensed establishment did, in fact, cause an unreasonable level of noise in
the area and that it violated the Bylaw, regulation and license condition with regard to the manner
in which it presented outside entertainment on the date outlined above.

This finding is based on testimony and evidence that on the date in question, an officer of
the Harwich Police Department observed that live music being played at the establishment was
plainly audible from a distance of greater than 150 feet. This observation is described in greater
detail in Harwich Police Incident Reports admitted into evidence at the hearing, which reports are
consistent with the sworn testimony offered by the officer and which 1 credit as true.

Further, I considered evidence verifying that the location from which the officer heard the
music as being plainly audible was from a distance of more than 150 feet from the source of the
music. The manner in which this verification was determined is described in greater detail in the
Harwich Police Incident Reports admitted into evidence and the hearing, which reports are
consistent with the sworn testimony of the officers and which I credit as true.

Further, I credit the testimony of the owners of the establishment that they made honest
attempts to Hmit the extent of the noise generated from the establishment, that all of the
complaints appear to originate from the same location and that they in good faith believed that the
location of the complaints was closer than 150 feet from the establishment.

Notwithstanding the testimony of the owners, based on my review of the licensing file for
the establishment, I find that the establishment was the subject of disciplinary hearings for similar
noise violations in each of 2016, 2017 and 2018, with a total of five (5) violations being confirmed
and one (1) additional violation being unconfirmed and with a total of three (3) written warnings
and one (1) day of suspension being served.

Recommended disciplinary action:

Whereas, there were two offenses found to have occurred during the 2019 operating
season; and

Whereas, the licensee was issued a written warning for the first offense; and

Page 2 of 3



Whereas, the licensee was issued a one (1) day suspension for similar violations occurring
in 2017, but that the last of said violations occurred on August 19, 2017, more than two years prior
1o the date of the subject violation.

Therefore, I recommend the following discipline be rendered against the licensee as
follows:

That the licensee serve a one (1) day suspension of all entertainment, both indoors and
outdoors, on a day to be chosen by the licensee to be served prior to Monday, September
14, 2020.

Page3 of 3
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Prong (508) 430-7513
OFFICE OF THE SELECTMEN Fax (508) 432-5039

732 Manvy STREET, HarwicH, MA 02645

October 29, 2018

COPY

M. Taylor Powell

Perks

545 Route 28

Harwich Port, MA 02646

- Subject: Disciplinary Hearing for Violations of Entertainment License

Dear Mr. Powell:

At a meeting of the Board of Selectmen held on Monday, October 29, 2018, the Board voted to
issue you the following notice relating to the disciplinary hearing held on October 18, 2018 for

" violations of the conditions of Perks’ Weekday Entertainment License on July 27, 2018 and
August 26, 2018: . :

- With regard to the incident on July 27, 2018, this was a first violation for which you
received a letter of warning from the Police Department, which is standard procedure, and -
no disciplinary action is warranted.

With regard to the incident on August 26, 2018, testimony indicated a minor technical
violation but not sufficient to warrant any discipline.

The Board has the highest expectation that in the future you will comply with the conditions of
your license. ’

Sincerely,

Jutie/lS. Kavanagh, Chair

Boottoo o

Edg@d/J{McManus

)%D\.Mcskﬂl

Donaldf. Ho:&iell "qf

ce: Chief David Guillemette \




_ PronNE (508) 430-7513
OFFICE OF THE SELECTMEN Fax (508) 432-5039

732 MAIN STREET, HARWICH, MA 02645

October 11, 2017 , VIA USPS AND EMAIL

Mz. Taylor Powell
Perks

15345 SW 88 Ave.
Palmetto Bay, FL 33157

Subject: Notice of Disciplinary Action — Violations of Entertainment License

Dear Mr. Powell:

At a meeting of the Board of Selectmen held on Tuesday, October 10, 2017, the Board voted to
approve the recommendation of the Town Administrator to suspend your Weekday
Entertainment License for one day on Monday, June 25, 2018. This suspension is related to the
two violations of your Weekday Entertainment License on August 19, 2017.

The Board recognizes that you previously received a warning for violations to your Weekday
Entertainment License in 2016 and intends to follow a progressive course of discipline, if

needed, up to and including revocation of Entertainment and /or Liquor License for any future
violations.

The Board has the highest expectation that in the future you will comply with the conditions of
your license.

Sincer: ely,

chael Dr«f?/IaCAskm Chair
f aﬂ ey @3\% (e N
Juli¢ E. Kavanagh

JLES T

Lany antine

Donahf H({)WW

cc: Chief pavid Guillemette



PHONE (508) 430-7513
Fax (508) 432-5039

B 732, MAIN STREET, HARWICH, MA 02645

October 3, 2016

Mr. Taylor Powell

Perks

545 Route 28

Harwich Port, MA 02646

Subject: Letter of Warning — Violations of Entertainment License

Dear Mr. Powell:

At a meeting of the Board of Selectmen held on Monday, October 3, 2016, the Board voted to
issue you the following warning notice relating to violations of the conditions of Perks’
Weekday Entertainment License on July 6, 2016 and August 10, 2016, per the recommendation
of the Town Administrator:

You are hereby notified that the Board intends to follow a progressive course of
discipline, if needed, up to and including revocation of Entertainment License

and/ox Liquor License for any future violations.

The Board recognizes that this season was the first with significant complaints and has the
highest expectation that in the future you will comply with the conditions of your license.

Sincerely,

o —

M acAskill, Chair

Peter S. Hughes V4

Angelo‘S .8k antia

A~

@eﬁ M. Brown

cc: Chief David Guillemette



HARWICHPolice

DEPARTMENT
183 Sisson Road, Harwich, MA 02645

Tel 508-430-7541 Fax 508-432-2530

DAVID J. GUILLEMETTE KEVIN M. CONSIDINE
Chief of Police Deputy Chief
Memorandum
TO: . Board of Selectmen

Joseph Powers
Town Administrator

FROM: David J. Guillemette
Chief of Police
DATE: June 14, 2021

SUBJECT:  Alleged noise violation at Perks on June 11, 2021

Please see attached log entry and report regarding an alleged noise violation at Perks which was
investigated on June 11, 2021. Thave also included a disturbance call where an officer observed
two men fighting in front of Perks on June 13, 2021 at 1:04 am. It appears from the report that at
least one of the combatants had come from Perks.



or Date: 06/11/2021

all Nuumber Time

Call Number Printed: 06/14/2021

1-6715 2013
Call Takex:
Primary Id:

Location/Address:
Calling Party:

Involved Party:

ID:
ID:

Narrative:

- Friday
Call Reason Action
Noise Complaint . Invastigated

2373 -~ BSD Telecommunicator IRIS G MCINALLY
205 - Patrol Christopher R Arrigo

~ HBRWICH, MA 02645
DOB: 00/00/0000
PERKS
POWELL, TAYLOR BRETT @ 545 RT 28 - HARWICH, MA 02645

205 - Patror uvhristopher R Arrigo

Disp-20:15:10 Enrt-20:15:49 Arvd-20:24:22 Clrd-20:44:04
139 ~ Patrol Supervisor Mark T Holmes

Disp-20:15:14 Enrt-20:16:07 Arvd-20:26:04 Clrd-20:44:01
06/11/2021 2014 PSD Telecommunicator IRIS G MCINALLY

Noise complaint believed to be coming from Perks. -Acoustic
guitar with male singing.

Narrative:

06/11/2021 2044 PSD Telecommunicator IRIS ¢ MCINALLY

Units spoke to owners of Perk's, clear investigated.

Narrative:

06/11/2021 2230 Patrol Supervisor Mark T Holmes

Valid complaint, business owner was advised. See Fformal
repoxrt.

Refer To Incident: 21-6715~QF



NARRATIVE FOR PATROL CHRISTOPHER R ARRIGO J
Ref: 21-6715-0OF ' )

The follow is a narrative regarding a noise complaint at Perk’s:

On June 11, 2021, at approximately 2014 hours, I, Officer Christopher Arrigo, was dispatched to 1o
speak to an RP regarding a noise complaint at Perk's. Upon my arrival, [ was met by . . . ©, thereporting
party. | L stated that she could hear an acoustic guitar and a male singing at the restaurant. From

|~ driveway, I could hear a guitar playing and could barely hear a male singing. I did not find the noise level
to be unreasonable, however, the music was audible from th residence which is over 150" away. I
informed that T would go over and speak to the manager at Perk's about getting the volume lowered.

[ spoke to OIC Holmes in the Schoolhouse lot, which is located across the street from Perk's. At this location, I
zould see exactly where the musician was playing. OIC Holmes used his LIDAR to get the distance from our
location to where the musician was. OIC Holmes was able to determine that the distance was 153", At this
.ocation, I could faintly hear the guitar and the musician singing.

JIC Holmes and I made contact with Taylor Powell, the owner of Perk's. I informed him of the complaint and
hat we could hear the music outside of the 150" radius. Mr. Powell immediately turned down the music and
ologized. Mr. Powell was very cooperative tonight and stated that he was ending the entertainment early

onight,

Respectfully Submitted,

Mficer Christopher Arrigo




' SUPPLEMENTAT, NARRATIVE FOR PATROL SUPERVISOR MARK T HOIMES )
Ref: 21-6715~0F

This is the supplemental narrative of Mark T. Holmes regarding the Noise Complaint at 549 Route 23.
Fkdoksoksokk ok bkt rokddokk dokdok kkok gk ok b dokkdot i krkobkRokolekokk ok foiokor koo ok ook okl ko okoor

At approximatley 2013, 11JUN21, while assigned as the Shift Supervisor, Officer Arrigo and I were
lispatched to the area of  * Route 28 for a noise complaint. The basis of the complaint was a male voice
signing and an acoustic guitar. X arrived a few minute after Officer Arrigo, who was at the tresidence, 1
ratked across the street on Schoolhouse Rd. From my location at the front Handicap Parking space I could
slainly hear a guitar and a male voice, though I could not discern what the voice was saying. The sound was
soming from the open air patio at Perks.

Using a handheld LiDAR unit I took a distance measurement from the white parking space line abuiting the
1andicap parking space to the area just above the head of the person playing guitar at Perks. The distance
neasured 153 feet. Officer Arrigo met up with ine after speaking with the RP, and we both went over to Perks to
peak with management. The owner of Perks, Taylor Powell, met with Officer Arrigo and I and we advised him
if the complaint and the fact that the noise could be heard more than 150 feet from its' source, making it a
iolation of the noise by-law.

Taylor spoke with his performer and they made some adjustments to the sound equipment, a small speaker,
vhich lowered the volume significantly. As Taylor spoke with Officer Arrigo and I we all walked over to where
ay cruiser was parked. We could still hear a very faint din of guitar and signing. I explained to Taylor that our
ateraction would be documented, which he said he understood. Taylor asked for a little clarification of the noise
y-law. Itold Taylor that we were instructed to document each and every call to any establishment in town in
etail and describe what we heard and where we heard it from. [ also told him that the interpretation of the
y-law was that any noise heard at 150 feet or more from the source was a violation of the by-law.

Taylor understood our position and said he was going to cut tonights entertainment shott to avoid any further
Sues. : :

espectfully submitted, 139
Mark T. Holmes ’
Patrolman




NARRATIVE FOR PATROL RONALD D RUGGIERO K/
Ref: 21-6776-0F

The following is a narrative regarding a disturbance on June 13, 2021:

On Sunday, June 13, 2021 at 0104hts, I, Officer Ron Ruggiero, was on patrol in Harwichporf. While driving east
on Route 28, I observed two male parties fall to the ground on the sidewalk in front of 545 Route 28, Perks
Coffee Shop, and begin wrestling around.

[ stopped my cruiser and activated my blue emergency lights. At this time, both of the males stood up and one of
he males began heading east on Route 28. I asked the male still on location if he was ok, to which he replied
'yes"..I asked the male what happened and he could not recall.

Due to the large crowd between Perks and The Port (100+ people), and the altercation further amplifying the
srowd, I advised the male to leave the area. His friends came out from Perks and they got in an Uber, departing
Tom Harwichport.

- did not see any punches thrown during the altercation and neither party appeared to be injured. Officers stood by
n the area for the next twenty minutes until the large crowd dispersed without further issues.

Respectfully Submitted,

dfficer Ronald Ruggiero - #195




Call Number Printed: 06/14/2021

'or Date: 06/13/2021 -~ Sunday
all Number Time Call Reason Action
1-6776 0104 DISTURBANCE Services Rendered
Call Taker: 4006 — PSD Telecommunicator Kyleigh Sears
Primary Id: 195 - Patrol Ronald D Ruggiero
Location/Address: {HAR 1638] PERKS COFFEE SHOP - 545 RT 28
ID: 195 ~ Patrol Ronald D Ruggiero
Disp-01:05:33 Enrt-~01:05:35 Arvd-01:05:37 Clrd-01:25:46
ID: 139. - Patrol Supervisor Mark T Holmes
Disp-01:05:39 Enrt~01:05:41 Arvd-01:09:34 Clxd-01:25:46
ID: 205 - Patrol Christopher R Arrigo
Disp-01:05:43 Enrt~01:05:45 Clkd~01:09:11
ID: 196 ~ Patrol Ryan J Fazzino
- Disp-01:06:13 Enrt-~01:06:14 Arxvd-01:08:57 Clrd-01:14:48
Narrative: 06/13/2021 0105 PSD Telecommunicator Kyleigh Sears
Fight in progress outside of the Port
Narrative: 06/13/2021 0107 PSD Telecommunicator Kyleigh Sears
Parties have gone their separate ways, large crowd still in
the area, units staying on location
Narrative: 06/13/2021 0120 PSD Telecommunicator Kyleigh Sears
Crowd is thinning out
Narzative: 06/13/2021 0126 PSD Telecommunicator Kyleigh Sears
Crowd about cleared out, there does not appear to be any
issues. Clear.
Narrative:  06/13/2021 0126 Patrol Ronald D Ruggiero

See formal report.

Refer To Incident: 21-6776~0F



HARWICHPolice

DEPARTMENT
183 Sisson Road, Harwich, MA 02645

Tel 508-430-7541 Fax 508-432-2530

DAVID J. GUILLEMETTE KEVIN M. CONSIDINE
Chief of Police Deputy Chief
Memorandum
TO: Board of Selectmen

Joseph Powers
Town Administrator

FROM: David J. Guillemette
Chief of Police

DATE; June 14, 2021

SUBJECT:  Supplemental report regarding alleged noise violation at Perks

Attached is the supplemental report from Officer Brickley regarding case # 21-6413 which
describes his observations while investigating an alleged incident of vandalism at The Port on
June 5,2021. The report does confirm that outside music was playing at Perks that night after 10
PM which would be an alleged violation of Perks entertainment license requirements.



Harwich Police Department Page: 1
NARRATIVE FOR PATROL BRENDAN R BRICKLEY /

Ref: 21-6413-OF A/

Vandalism at the Port

I, Officer Brickley, report the following summary of facts,

On the evening of Saturday, June 05, 2021 at approximately 2300 hours, I was assigned to uniform patrol in fully
marked Harwich Police cruiser G-20. I was assigned to the west sector within the Town of Harwich.

On the above date and time: Officers of the Harwich Police Department were busy booking an unruly male at the
Harwich Police station that was in protective custody. The only available officer was driving another intoxicated
party back to a sober adult in the Town of Orleans.

Harwich PD Communications stated The Port needed assistance with some type of vandalism. Officer Buttrick
and I left the booking area of the police station to head to The Port.

Upon my arrival I made contact with Owner, Griff Brackett. Brackett stated that someone had cut the dividers on
the property and he was going to need to replace them. Brackett believed the vandal or vandal(s) to be on the
other side of the divider at abutting establishment, “Perks”. Lastly, Brackett stated that Perks was still playing
outside music in violation of the noise by-law.

Officer Buttrick and I made contact with Perks, owner, Taylor Powell. Taylor escorted us to the area where the
damage had occurred and he believed it to be wind related. Taylor wanted to make a complaint about Brackett's
fence height, drainage, and erosion issues. Itold Taylor these complaints had nothing to do with me.

I spoke with the three men standing in the area of the damage and they claimed to have not even noticed the rips
in the divider. Itook pictures of the damage and included them within the completion of this report. I explained
my findings to Brackett and he was satisfied with the documentation. Brackett requested that my report
document the fact that outside music was playing at Perks.

No further action required.

Respectfully Submitted,

Officer B.R. Brickley (#189)




Harwich Police Department Page: 1
SUPPLEMENTAL NARRATIVE FOR PATROL BRENDAN R BRICKLEY
Ref: 21-6413-OF

Supplemental Narrative Regarding HPD Cage # 21-6413-OF

I, Officer Brickley, report the following summary of facts,

On Friday, June 11, 2021 at approximately 1200 hours, I received communication from Patrol Lieutenant Hutton
that the Town of Harwich had received a “Request for Disciplinary Action” for Perks Beer Garden,

Lt. Hutton forwarded me the complaint drafted by Tomlinson Law and asked me to address three specific
allegations germane to the incident.

First, I was asked to address my observations of Taylor Powell in speaking with him on this evening. Powell was
cooperative in speaking with me and escorted me over to where the damage had occurred. In addition, Powell
questioned several of the people inside the establishment if they saw anyone cut the privacy screens that divide
his property from The Port Restaurant. Lastly, Powell thanked officers upon leaving his business.

I did not observe Powell drinking alcohol. Powell did not smell of alcoholic beverage.

Second, in regards to the damaged privacy screens; I find it unlikely that the damage could have naturally
occurred. However, I cannot make a definitive determination on what side of the screen the damage took place.

Lastly, Perks had recorded (from a stereo/radio) music playing outside after 2200 hours. [ do not know what the
music was but it was limited to the premises and not “playing loudly”. 1 did not even address the music issue
with Powell due to more pressing matters (1.e. fist fights and disorderly/intoxicated persons in lockup ete.) and
not enough police officers to handle the calls safely.

Respectfully Submitted,

Officer B.R. Brickley (#189)
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HARWICH BOARD OF SELECTMEN
LIQUOR LICENSE REGULATIONS
Adopted at a Public Hearing on June 13, 2011
Amended at a Public Hearing on January 9, 2017
Effective July 1, 2011

INTRODUCTION

In issuing regulations, the Board of Selectmen, as the liquor licensing authority of the Town of
Harwich, is setting forth the expectations of the citizens of Harwich as to the conduct of the
Town’s liquor license holders. A significant objective of the regulations is the prevention of
violations. In familiarizing themselves with these regulations, license holders will realize that
much is expected of them. The Board of Selectmen believes that violations will be prevented
because these regulations will require liquor license holders to operate in accordance with a
clearly defined, higher standard.

1.

Identification of the Town of Harwich Licensing Authority

1.

The Licensing Authority for the Town of Harwich shall consist of the Board of
Selectmen. This authority is granted to the Board of Selectmen pursuant to G.L.
c.138.

Scope of and Statutory Basis for Promulgation of Rules

1.

The statutory basis for the promulgation of these rules is set forth within the
applicable sections of G.L. ¢.138. Each reference to a statute shall include any
amendment thereto.

These rules are supplementary to any statutory requirements and to the rules of the
Alcoholic Beverages Control Commission.

Definitions

1.

Whenever the word “Applicant” is used herein it shall mean an individual
applicant; each member of a partnership applicant; each officer, director, manager,
and stockholder of a corporate applicant; and any agent of an applicant.

Whenever the word “Licensee” is used herein it shall mean an individual licensee
and each member of a partnership licensee and each officer, director, manager,
and stockholder of a corporate licensee and any agent of a licensee including those
employees who work in the public areas of the premises.

Whenever the word “License” is used herein it shall mean a revocable privilege
granted by a licensing authority.




Whenever the words “Licensing Authority” or “Authority” are used herein it
shall mean those groups having legal authority to grant licenses and/or regulate
the operation of the licensed premises. The specific licensing authority for the
Town of Harwich shall be the Board of Selectmen.

‘Whenever the word “Patron” is used herein it shall mean a customer who is
legally on the licensed premises.

Whenever the word “Premises” is used herein it shall mean all land and buildings
associated with the operation of the license.

Whenever the word “Rules and Regulations” is used herein it shall mean a
compilation of regulations and laws set up by a licensing authority to regulate the
manner in which businesses under its authority shall operate.

SECTION ONE: GENERAL LICENSING RULES FOR LICENSEES

1.00

1.01

1.02

Applicability of Rules and Regulations

a.

This section shall apply to all Town licensees, unless specifically provided
otherwise.

Availability of Rules and Regulations

da.

All licensees of the Licensing Authority for the Town of Harwich shall ensure that
a copy of these Rules and Regulations is kept on the premises at all times and is
available for inspection upon request by a member of the public or an agent of the
Authority. These Rules and Regulations are to be kept in the office of the
Manager or at the main cash register.

The licensee is responsible for ensuring that all employees who work in the public
areas of the premises read the Rules and Regulations of the Licensing Authority
and comply with all rules and laws.

Liquor License Filing Procedures and Responsibility of Applicant

a.

New applications and applications for license modifications must be filed in the
Town Administrator’s Office in accordance with the Alcoholic Beverages Control
Commission’s Matrix for Retail Transactions along with the local filing fee and
abutters list fee (when applicable). Applicant is responsible for advertising costs
as well as abutter notification and associated mailing costs.

Copies of applications will be submitted to the Chief of Police for appropriate
background investigations.



1.03

1.04

The Town Administrator will require at least 2 business days to review an
application to determine whether the filing is complete. Once it is determined that
the application is complete as presented, the Town Administrator will place the
Advertisement and at the same time distribute copies of the filing to each member
of the Authority for review.

The Authority may require additional information from the applicant prior to the
public hearing (i.e. lease agreements, financing information, and/or additional
background information).

The hearing shall not be held sooner than ten days after advertising.

The Authority may, with the consent of the applicant, continue the hearing to a
future date in order to allow the applicant to provide additional information, or the
Authority to investigate and consider whether the application is in the best interest
of the Town.

The Authority reserves the right to obtain updated information about a renewal
applicant/manager/owner at the time of renewal.

Posting and Signs

a.

Licenses issued by the Authority shall be posted in a conspicuous place easily
seen by the public where they can read without difficulty and without the
assistance of employees at the premises.

All other licenses, permits, and certificates affecting the licensed premises shall be
posted conspicuously; provided, however, that no such document shall be posted
in such a way as to cover over any part of the license issued by the Authority.

No dress code or preferred customer program or cover charge or other admissions
policy shall be put into effect at the premises except upon proper posting pursuant
to Section 1.04 below.

The posting or presentation of any photographs, signs, posters, drawings or other
matter that is of an improper or objectionable nature in the public areas of the
licensed premises is prohibited. The material presented must be suitable for view
by members of the general public in the same manner as if it were located in other
public areas such as public ways, public parks, common carrier stations, other
government offices, and business offices.

Admissions to the Premises

a.

No licensee shall permit any rule, policy, or action, express or implied, which
makes any distinction, discrimination, or restriction on account of race, color,



religious creed, national origin, sex, or ancestry, physical or mental disability,
relative to the admission or treatment of persons from the general public or
employees at the licensed premises; provided, however, that premises licensed
pursuant to G.L. ¢.138, §12 may make rules regulating the admission of minors to
the premises when such rules are not inconsistent with other rules and regulations
stated herein; provided further that private club licensees shall not discriminate, as
aforesaid, with regard to guests at the licensed premises or with regard to who
may be invited to the premises as a guest.

No licensee shall institute dress requirements of any kind except according to the
following rules:

1. A sign shall be posted at the entrance stating dress requirements or dress
restrictions with specificity which may also include restrictions as to
footwear. (Examples: “Jackets required”; “Ties and jackets required”;
“Shirts with collars required, no sneakers”).

2. No signs shall be posted which state, “Proper dress required,” or which
otherwise announce a dress policy without stating specifically, item by
item, what dress is required or what dress is prohibited.

No licensee shall institute privileged entrance requirements of any kind except
according to the following rules:

1. A licensee may issue special passes.

2. The special passes shall state the calendar year on the face of the pass.

3. The special pass shall not entitle the passholder to free drinks orto a
discount on drinks.

4, The licensee shall keep a list of the names and addresses of all passholders

and must have such list available if requested by the Authority.

5. The licensee is responsible for ensuring that persons are picked to be
passholders on a rational basis and not on any basis that is discriminatory
in violation of law or these regulations.

No licensee shall require any person to pay a minimum charge or cover charge
unless a sign is conspicuously posted at every entrance to any dining room or
rooms where such charge is required, in letters no less than one (1) inch in height,
stating that a minimum charge or cover charge shall be charged and also stating
the amount of charge; provided, however, that no such licensee shall require a
person under thirteen (13) years of age to pay a minimum charge or cover charge.
Such cover charge shall not be collected in advance of gaining entrance to the



licensed premises, and can only be charged upon a written or printed receipt,
permanently recorded and numbered seriatim, presented to each individual
customet or group of customers. Records of such receipts shall be kept by the
licensee for a period not less than two (2) years. Cover charge shall mean all
admission fees or admission charges. Such charges must also be posted on the
outside of the licensed premises. Nothing in this regulation shall be construed to
prohibit advance ticket sales.

No minimum charge for the purpose of alcoholic beverages or minimum alcoholic
beverage drinking requirement shall be imposed upon any customer of a G.L.
c.138, §12 licensee.

A licensee who charges a minimum charge for the purchase of food and/or non-
alcoholic beverages shall include a specific statement in a posting stating that
there is no minimum charge for alcoholic beverages. Such minimum charge for
food and/or non-alcoholic beverages shall not be collected in advance of gaining
entrance to the premises. No licensee shall impose a minimum charge for food
and/or non-alcoholic beverages upon any customer who incurs charges for
alcoholic beverages equal to or greater than the posted minimum charge for food
and/or non-alcoholic beverages.

Licensees shall refuse entrance to the premises to a person who appears to be
intoxicated or unruly; and shall evict such a patron, except that in such a case the
licensee should call the police and should offer assistance to an intoxicated person
when possible.

Licensees shall not permit entrance to the premises by more persons than the
maximum occupancy limit established by the Building Department.

Licensees who permit persons to wait in line for a table or a seat or for entrance to
the premises shall obey the following rules:

I. Persons who wait inside the premises shall be kept in an orderly line and
must not be permitted to block fire aisles or exits. The number of such
persons waiting inside the premises shall not exceed the number of
persons allowed as standees.

2. Persons who are permitted to wait in line outside the premises shall be
supervised by an employee of the licensed premises. Such employee shall
stand outside with the line during all times when the line exceeds ten (10)
persons and shall announce no further admissions to the premises if
persons in the line are being loud or disorderly or if the line is blocking the
sidewalk or is of a size that could reasonably be expected to cause noise or
other problems for residents of the area or for passersby. To the extent
that lines in front of a licensed premises become the subject of public



1.05 Hours

complaints the licensee shall have been deemed to be inviting a public
nuisance and shall be subject to disciplinary proceedings for same. Itis
recommended that licensees in residential areas discourage lines of more
than ten persons.

Licensees shall not lock the front door of the premises until the last patron has
exited from the premises.

Licensees shall not allow any patron or any guest or any employee who is not
working that shift to enter the premises after the closing hour posted on the license
or prior to the opening hour posted on the license.

of Operation

The hours of operation shall be restricted to those set by the Licensing Authority
and stated on the face of the license. No patrons shall be on the premises before
the official opening hours nor fifteen (15) minutes after the official closing hours.
Customers must be up and on the way out once the closing hour of the licensed
premises has been reached. No drink consumption time.

The rules for employees on premises after closing hours are as follows:
employees must be off the premises no later than sixty (60) minutes after the
“Official Closing Hour,” provided however, that such employees or other hired
personnel may be on the premises at any time for the purpose of cleaning, making
emergency repairs, providing security for the premises, or preparing food for the
next day’s business or opening or closing the business on an orderly manner. No
other persons, friends or relatives may be on the premises with the owners,
managers or employees of the licensed premises during the hours when the public
is excluded from the premises.

Licensees shall ensure that their patrons leave the premises in an orderly manner.
Licensees who have a clientele that regularly fails to leave the area in a quiet and
orderly manner should hire security personnel to police the leave-taking of the
patrons at closing time.

1.06 Physical Premises

da.

No license shall be issued or shall be considered in good standing unless the
licensed premises comply with all statutory requirements, including all applicable
building codes and fire, health, safety, trash and other government regulations and
laws.

The licensed premises shall conform to the floor plan approved by the Authority
with regard to the structures and the walls at the premises, as well as with regard
to all tables, chairs, booths, bars, counters, bar stools, dance floors or areas, railing



1.07

partitions, and other barriers at the premises. Any changes in the floor plan or any
renovations of any kind shall not be made without notification to the Authority
and the approval of the Authority. This includes substantial changes in the
arrangement of moveable furniture.

All premises covered by the license shall be kept in a clean and sanitary condition,
with specific reference to fruit flies contaminating open liquor bottles.

No outside area shall be used as a gathering place for patrons unless approved by
the Authority and the Alcoholic Beverages Control Commission if alcohol is
consumed.

The premises shall be lighted in all public areas in a manner sufficient for the
safety of the patrons and in a manner sufficient for the agents of the Authority to
make observations at the premises without the need to identify themselves or the
need to seek assistance.

The actual capacity of the licensed premises will be established by the Licensing
Authority and shall be the lowest set by septic or building capacity. That capacity
shall be stated on the license.

Licensees shall not invite the members of the general public to private areas of the
premises which are approved by the Authority for storage or for an office or for a
kitchen or for a music or video projection room or for any similar non-public use.
Only owners and employees of the licensed premises shall be in these areas.

No advertising matter, screen, curtain or other obstruction, which in the opinion of
the Licensing Authority or its Agents, prevents a clear view of the interior of the
premises shall be maintained in or on any window or door thereof after the
Authority has ordered the removal of such obstruction.

The interior of the premises shall be sufficiently lighted at all times and all exits
shall be properly designated by lighted signs, “Exit,” as same may be mandated by
the Building Inspector of the Town of Harwich or by the Fire Department of the
Town of Harwich.

Business Arrangements of Licensees

a.

No person or entity shall obtain or renew a license unless the applicant for such
license or for renewal of such license can demonstrate proof of a legal right to the
licensed premises for the term of the license. Such proof shall include ownership
papers or a tenancy document or a management contract; provided, however, that
all parties to such ownership or leasehold interest or management contract shall be
known to the Authority and the terms of such agreements or contracts shall be
made known to the Authority.



No licensee shall hire any employee or contract for goods or services in any name
other than that of the licensee, nor shall the licensee pay for any such employment,
goods, or services by any means other than its own cash or bank accounts in its
own name. Cash transactions shall be recorded in a manner suitable for review by
the Authority. Such records shall be kept for a period of three (3) years.

No licensee shall permit any person to have a direct or indirect financial or
beneficial interest in the licensed business or to receive any revenue from the
business or to manage the premises other than the persons properly approved of
by the Authority and the salaried employees of such persons.

No licensee shall permit any person to work at the licensed premises or to hold
themselves out as a person in a position of authority at the premises except for
those persons who are owners and officers or who are salaried employees for
whom payroll records are available. No licensee shall pay an employee any
percentage of the profits of the business or pay an employee in any manner other
than by salary or hourly rate except upon approval of the Authority.

No licensee shall pay a landlord or creditor of any kind a percentage of the profits
of the business except upon complete disclosure to the Authority and the receipt
of the Authority's approval.

No licensee shall lease out any part of the premises or any part of the business
without the approval of the Authority. No licensee shall lease out the food or
beverage service without the approval of the Authority.

No licensee shall enter into an agreement with an independent contractor to
provide beverages or food or entertainment or management at the premises
without the approval of the Authority.

No licensee shall pledge the stock in the licensed business or the license itself
without the approval of the Authority pursuant to G.L. ¢.138 §15A. No licensee
shall pledge a license without obtaining the approval of the Authority pursuant to
G.L. c.138, §15A and the Board of Selectmen’s Policy on Pledging of Alcoholic
Beverages Licenses.

No licensee shall take a loan secured by any equipment at the premises or secured
by any direct or indirect interest in the licensed business without the approval of
the Authority. This includes kitchen equipment, video or audio equipment,
lighting equipment, furniture, or any other type of equipment.

No licensee shall contract bills for its licensed premises under any corporation or
trade name other than that under which it is licensed.



1.08

Managers in licensed premises shall not be changed until the Authority and the
Alcoholic Beverages Control Commission have approved such change.

Any licensee intending to close its place of business shall notify the Authority in
writing before such closing and state the reason for such closing.

Assignment of the stock of corporate licensees for purposes of collateralizing
loans or notes, etc., gives no right to the assignee to conduct the business of the
licensee. Licensees shall immediately notify the Authority when the assignee
forecloses under such assignment of stock or when other proceedings are brought
which affect the economic and financial rights and abilities of the licensee.

Licensees shall enter into no agreement or understanding which sets a minimum
requirement for gross sales of food and beverages at the premises.

Licensees shall not use any trade name, assumed name, or abbreviated name in
connection with the licensed business unless the same appears on the license
certificate issued by the Authority or unless written permission is first obtained
from the Authority. The use of any unauthorized name on the books, records,
stationery, or interior or exterior of the licensed premises or for advertising
purposes or telephone listing is prohibited unless permission is first obtained from
the Authority.

Licensees are responsible for maintaining a legal right to access to and control of
the premises which is covered by the license. Failure to have a legal right to the
named licensed premises shall result in the revocation or non-renewal of the
license.’

Alcoholic Beverages Sales and Laws

a.

No alcoholic beverages shall be sold for less than the actual cost of the beverage
to the licensee. An admission charge shall not be credited towards the purchase
price of any alcoholic beverage.

All licensees shall maintain a schedule of the prices charged for all drinks to be
served and drunk on the licensed premises or in any room or part thereof. Such
prices shall be effective for not less than one calendar week.

No licensee or employee or agent or a licensee shall:

L. offer or deliver any free drinks to any person or group of persons;

2. deliver more than two (2) drinks to one person at one time;



3. sell, offer to sell or deliver to any person or group of persons any drinks at
a price less than the price regularly charged for such drinks during the
same calendar week, except at private functions not open to the general
public;

4. sell, offer to sell, or deliver to any person an unlimited number of drinks
during a set period of time for a fixed price, except at private functions not
open to the general public;

5. sell, offer to sell or deliver drinks to any person or group of persons on any
one day at prices less than those charged the general public on that day,
except at private functions not open to the public;

6. sell, offer to sell or deliver malt beverages or mixed drinks by the pitcher
except to two (2) or more persons at any one time;

7. increase the volume of alcoholic beverages contained in a drink without
increasing proportionately the price regularly charged for such drink
during the same calendar week;

8. encourage or permit, on the licensed premises, any game or contest which
involves drinking or the awarding of drinks as prizes;

9. advertise or promote in any way, whether within or without the licensed
premises, any of the practices prohibited under this section.

Nothing contained in the preceding section shall be construed to prohibit licensees
from offering free food at any time; or to prohibit licensees from including a drink
as part of a meal package; or to prohibit the sale or delivery of wine by the bottle
or carafe when sold with meals or to more than one persons; or to prohibit those
licensed under G.L. ¢.138, §15 from offering free wine tastings; or to prohibit
those licensed under G.L. ¢.138, §12 from offering room services to registered

guests.

Licensees shall not permit alcoholic beverages to be brought on the licensed
premises by patrons or employees.

Licensees shall be responsible for ensuring that minors are not served alcoholic
beverages and are not drinking alcoholic beverages on the licensed premises,
whether served to them by an employee or handed to them by another patron.
Licensees who do not have the ability to keep track of the drinking activity of
minors at the premises shall exclude minors from coming onto the premises in
order to meet the burden of ensuring that there is no underage drinking at the
premises. Licensees who choose to permit minors on the premises shall be
accountable if minors are found to be drinking alcoholic beverages on the
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premises, whether or not the Authority's agents are able to prove that the licensee
actually served the drink directly to the minor. Sufficient security personnel shall
be employed to monitor the premises to ensure that patrons do not pass alcoholic
beverages to minors.

e. Any establishment licensed to sell alcoholic beverages to be drunk on the
premises shall post a copy of the penalties for driving under the influence set forth
in section G.L. ¢.90, §24. Establishments licensed to sell alcoholic beverages not
to be drunk on the premises shall post a copy of the penalties for operating a
motor vehicle while drinking from an open container. Said copies shall be posted
conspicuously in said establishments. Said copies are available from the
Alcoholic Beverages Control Commission.

f. Food service shall be available in all areas of the licensed premises where
alcoholic beverages are served, this to include dining areas and lounge areas. This
does not include any area approved as a waiting area by the Licensing Authority.

1.09 Entertainment at Licensed Premises

a. No licensee may provide entertainment of any kind unless the licensee holds an
entertainment license issued pursuant to G.L. ¢.140, §183A. Such license must be
held in the same name, by the same owners, and with the same manager as the
food or beverage license; provided, however, that in cases where entertainment on
the premises is to be conducted by a person or entity who is an independent
contractor at the premises, the food or beverage licensee may seek the approval of
the Licensing Authority for an exemption from this rule based upon a written
contract with the independent contractor which gives control of the premises to
the food or beverage licensee while allowing the independent contractor to book
and/or to produce the entertainment.

b. The food or beverage licensee shall be responsible for the actions of any
independent contractor on the premises providing entertainment in addition to the
responsibility held by the independent contractor pursuant to the entertainment
license.

C. The food or beverage licensee shall pay the independent contractor a fee
according to the written contract, said fee to be commensurate with the market
value of the services, and the independent contractor shall not be given any direct
or indirect interest in the licensed premises other than the fee set out in the
confract. Said fee shall not be based upon the number of patrons attending an
entertainment event.

d. Any food or beverage licensee who permits entertainment at the licensed premises

pursuant to a license held by a person in violation of this rule will be subject to
disciplinary action by the Authority.
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€. Inside Entertainment - No entertainment at the licensed premises may be
conducted in a manner such that the noise from the entertainment is creating a
nuisance and can be heard outside the boundaries of the premises.

Outside Entertainment — Noise from entertainment must be at reasonable sound
levels which are not plainly audible at a distance of 150 feet from boundary line or
source of sound amplification system whichever is further.

f. No dancing by patrons is permitted except upon proper licensing pursuant to G.L.
c.140, §183A, and confined to a particular dance floor area which has been
approved by the Authority and which is not inconsistent with the entertainment
license requirements.

g. Entertainment shall not be conducted on the premises prior to the opening or
subsequent to the closing hour set by the Authority for the exercise of the food or
beverage license or during any period when the food or beverage license has been
suspended.

h. No licensee may have upon the premises any automatic amusement devices unless
such machines have been approved and separately licensed by the Authority
pursuant to G.L. ¢.140, §177A. Types of machines and location of machines upon
the premises must be approved. The licensee must make application, not the
distributor. :

i Licensees shall not permit any games to be played at the premises for money,
alcoholic beverages, or for any other prize. Games may be played for money at
certain fundraising activities which have been approved by the Authority and for
which the licensee holds other appropriate licenses.

J- Licensees who hold licenses under G.L. ¢.138, §12 to serve alcoholic beverages
for on premises consumption may petition the Authority for approval to allow
dancing on Sundays between the hours of twelve midnight and one o’clock A.M.
or two o’clock A.M. for the same hours for which the licensee is authorized to sell
alcoholic beverages. (G.L. c.138, §33).

1.10 Environs of Licensed Premises

a, It shall be the obligation of licensees to ensure that a high degree of supervision is
exercised over the conduct of the licensed establishment at all times. Each
licensee shall be accountable for all violations that are related to the licensed
premises to determine whether or not the licensee acted properly in the given
circumstances.
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Licensees shall act reasonably and diligently to disperse loiterers or patrons who
attempt to congregate in front of or at the licensed premises. Failure of the
licensee to keep persons from congregating at the licensed premises may lead to
disciplinary action against the licensee for allowing a public nuisance. Action to
be taken by the licensee shall include: (1) maintaining the front door in a closed
position; (2) asking loiterers to disperse; (3) promptly notifying the police if
loiterers refuse to disperse; (4) hiring a security guard or stationing a security
employee at the front door to disperse loiterers; (5) refusing to allow patrons to
walk in and out of the premises at short intervals; (6) maintaining order in lines of
patrons waiting outside to get in; (7) announcing that no further patrons will be
allowed into the premises if lines become too long or disorderly or loud.

Licensees shall take such steps as are necessary to ensure that patrons or
employees do not leave the premises with alcoholic beverages. Such steps shall
include having an employee stationed at the door to watch patrons as they leave.
When patrons are observed leaving the premises with beer bottles, beer cans, or
cups or glasses filled with liquids that smell like alcoholic beverages to the
Authority’s agents, it shall be presumed that the vessels contain alcoholic
beverages.

When any noise, disturbance, misconduct, disorder, act or activity occurs in the
licensed premises, or in the area in front of or adjacent to the licensed premises, or
in any parking lot provided by the licensee for the use of its patrons, which in the
judgment of the Authority adversely affects the protection, health, welfare, safety
or repose of the residents of the area in which the licensed premises are located, or
results in the licensed premises becoming the focal point for police attention, the
licensee shall be held in violation of the license and subject to proceedings for
suspension, revocation or modification of the license.

1.11 Inspections and Investigations

a.

The licensed premises shall be subject to inspection by the members of the
Licensing Authority and its duly authorized agents. Any hindrance or delay of
such inspection caused by an employee of the licensee shall be cause for action
against the licensee. It shall be the responsibility of the licensee to ensure that
procedures are in place, be it posting a doorman or otherwise, to allow police and
authorized agents of the Authority immediate entrance into the premises at any
time employees are on the premises. Any delay in providing such access shall be
cause for action against the license.

Any person who hinders or delays any authorized investigator of the Alcoholic
Beverages Control Commission or any investigator, inspector or any other
authorized agent of the Licensing Authority in the performance of his duties, or
who refuses to admit to or locks out any such investigator, inspector or agent from
any place which such investigator, inspector or agent is authorized to inspect, or
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who refuses to give to such investigator, inspector or agent such information as
may be required for the proper enforcement of G.L. ¢.138, shall be punished by
penalties as outlined in G.L. ¢.138.

Licensees shall maintain a current list of all of their employees and shall have it
available at all times for inspection upon the request of an authorized agent of the
Authority. Licensees who contract with entertainment entities to provide
entertainers must maintain a current list of the names of such entertainers and said
entertainers shall be held to the same rules as other employees at the premises.

No device or electronic equipment shall be utilized by a licensed premises for the
purpose of signaling employees that agents of the Licensing Authority are present.

All complaints and reports shall continue in force until they have been reviewed
and disposed of by the Licensing Authority.

1.12  Standards of Conduct on the Premises

1.13

It is forbidden to permit any employee or person in or on the licensed premises to
promise, offer, suggest, or accept sexual acts or favors in exchange for money or
for the purchase of any alcoholic beverages or other commodities.

It is forbidden to encourage or permit any person in or on the licensed premises to
touch, caress, or fondle the breasts, buttocks or genitals of any other person.

No alcoholic beverages shall be sold to anyone under twenty-one (21) years of
age. No service of alcoholic, wine/malt beverages shall be made to anyone under
twenty-one (21) years of age.

No manager or employee shall consume any alcoholic beverages while on the
licensed premises while on duty or after the official closing hour.

There shall be no disorder, prostitution, illegal gambling, illegal drug use or sales
or possession, or other illegal activity on the licensed premises or any premises
connected therewith by an interior communication.

All other acts defined as criminal behavior by the Massachusetts General Laws are
also prohibited on the premises.

Requirement to Monitor and Prevent Illegal Activity on the Licensed Premises

Licensees shall make all reasonable and diligent efforts to ensure that illegal activities do
not occur at the licensed premises. Such efforts shall include: '

Frequent monitoring of restrooms and other nonpublic areas of the premises for
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1.14

1.15

signs of drug activity or other illegalities;

b. Paying attention to activities on the premises of known drug users or drug dealers
or prostitutes or others who are known to have been convicted of crimes which
may be conducted at a licensed premises;

C. Monitoring of activities of persons who talk about weapons or who appear to be
hiding a weapon;

d. Calling for police assistance as necessary to protect patrons against injury or to
evict unruly patrons or to uncover unlawful conduct or to give medical assistance
and providing police with requested information;

e. Hiring security personnel to deal with chronic unlawful activity at the premises
such as prostitution or gambling or larceny from patrons or assaults and batteries
or other problems associated with the premises.

Injuries to Persons at the Premises

a. Licensees shall instruct their employees and security personnel that they are not to
make bodily contact with a patron unless to protect other patrons or themselves
from being subjected to body blows from an unruly patron. In all other
circumstances, employees and security personnel are to call the police to have
patrons removed from the premises when such patrons are being disruptive and
they are unable to convince the patron to leave the premises voluntarily.

b. Licensees shall call the police and an ambulance and take all other reasonable

steps to assist patrons or persons who are injured in or on the licensed premises or
whose injuries have occurred outside the premises but have been brought to the
attention of the licensee.

Other Causes for Revocation, Suspension, and Modification

a. Any license issued pursuant to G.L. ¢.138 may be modified, suspended, or
revoked for any of the following causes:

1. Violation by the licensee of any provision of the relevant General Laws of
- the Commonwealth, of the regnlations of the Alcoholic Beverages Control
Commission or of the regulations of the Licensing Authority;

2. Fraud, misrepresentation, false material statement, concealment or
suppression of facts by the licensee in connection with an application for a
license or permit or for renewal thereof, or in connection with an
application for the removal of the licensed premises or the alteration of the
premises, or in connection with any other petition affecting the rights of
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the licensee, or in any interview or hearing held by the Authority in
connection with such petition, request, or application affecting the rights
of the licensee;

Failure to operate the premises covered by the license without prior
approval of the Licensing Authority;

Failure or refusal of the licensee to furnish or disclose any information
required by any provision of the General Laws, or by any rule or regulation
of the Alcoholic Beverages Control Commission, or by any rule or
regulation of the Licensing Authority;

Licensees shall not give or offer any money or any article of value or pay
for or reimburse or forgive the debt for services provided to any employee
or agent of the Authority either as a gratuity or for any service;

Licensees may not fail to comply with any condition, stipulation or
agreement upon which any license was issued or renewed by the Authority
or upon which any application or petition relating to the premises was
granted by the Authority. Tt shall be the duty of the licensee to ensure that
all appropriate personnel at the licensed premises are familiar with the
rules and regulations of the Authority and with any conditions on the
license.

A license may be suspended or modified or revoked for the refusal by any
licensee and, if a corporation, by a manager, officer, or director thereof to
appear at an inquiry or hearing held by the Authority with respect to any
application or matter bearing upon the conduct of the licensed business or
bearing upon the character and fitness of such person to continue to hold a
license.

Licensees shall properly serve suspension and modification orders.

1.16 Violations; Hearing Procedure

a.

Upon written notice from the Chief of Police or other source that an illegality has
allegedly occurred at a licensed establishment or other matters that the Chief of
Police deems should be brought to the attention of the Licensing Authority, the
Authority will consider in open session whether or not a public hearing should be

If it is determined that a public hearing will be held by vote of the Authority, the
Town Administrator shall send written notice to the licensee by Certified Mail,
Return Receipt Requested.

16



At the hearing the Authority will first hear evidence from the Police Chief and his
agents and/or witnesses or from other complaining parties, as may be appropriate.
Then the licensee and the licensee’s counsel will have an opportunity to present
their response and evidence.

After all testimony has been given, the Authority reserves the right to question all
witnesses and parties and, if necessary, take under advisement all facts and vote
either to render their decision or continue the hearing to a subsequent meeting of
the Authority.

1.17 Disciplinary Guidelines

a.

Licensees in violation of the applicable laws of the Commonwealth, regulations of
the Alcoholic Beverage Control Commission and/or these regulations may be
subject to the following range of discipline:

1. First offense: warning to seven day suspension.
2. Second offense: warning to thirty day suspension.
3. Third offense: warning to revocation.

Only offenses which have occurred within the two (2) years preceding the date of
violation shall be used in calculating the number of offenses for purposes of the
disciplinary guidelines.

The disciplinary guidelines are only a guide. The Licensing Authority may use its
discretion in determining whether the facts surrounding a violation warrant a
penalty which is more lenient or severe than that suggested by the guidelines.

The disciplinary guidelines shall not be construed so as to limit the Licensing
Authority’s authority to consider alternative dispositions, or further conditions on
a license, or even alternate penalties (e.g. roll back of operating hours).

1.18 Service of Suspension Orders

a.

When the Authority suspends the license or licenses of any licensee, it shall
provide the licensee with an order of suspension for public display that must
contain the words, “No alcohol served per order of the Board of Selectmen for the
Town of Harwich.” Such order shall be publicly displayed by the licensee in the
following manner. If there is a door opening from the street into the licensed
premises and a window facing the street upon which such door opens, such order
shall be displayed in such window so that it may readily be seen from the street.
If the licensed premises are otherwise located, such order shall be affixed to the
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door of the entrance to the premises and displayed in such a way that it may be
readily seen from the street.

Suspension orders of the Authority, as above, shall remain affixed throughout the
entire period of suspension. The removal, covering, defacement, or obliteration of
the order of suspension or the failure to maintain the order of suspension in the
manner and place required prior to the expiration of the suspension period shall be
deemed the act of the licensee and shall be cause for further suspension,
modification or revocation of the license.

Suspension periods shall not be used as a time to do renovations at the licensed
premises unless such renovations have previously been approved by the Authority.

No members of the public may be on the premises at any time during suspension
periods, with the exception that restaurants may be able to continue to service
patrons without serving alcohol, with the approval of the Licensing Authority.

1.19 Permission to Close Premises Required; Non-use of Licenses

a.

Licenses are granted to serve the public need and, to that end, licensees are
expected to operate the license for a substantial number of hours on all days when
the premises are permitted to be open under the terms of the license. In the case
of alcoholic beverages licenses, the number of which are limited according to
statute, no licensee may close its place of business for any reason other than the
following:

1. Upon approval of a request to the Licensing Authority for closing in order
to do renovations for a reasonable time;

2. For all holidays and religious days;

3. A closing of one (1) or more days per week upon approval of a request to
the Authority and a showing by the licensee that it does not have adequate
business upon such days.

4. A closing due to an act of God, natural disaster, illness or some other
business problem for which request has been made to the Authority and
approval granted.

Any licensee intending to close a place of business, whether on a temporary of
permanent basis, must notify the Licensing Authority in writing before such
closing stating the reason and length of such closing and obtain approval. Failure
to provide such notice may result in the suspension or revocation of the license.
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If the Licensing Authority becomes aware of a license not being exercised, it may
conduct a hearing to obtain a status update.

The Authority reserves the right to require that the licensee appear before the
Authority every three (3) months from that point until the business has
commenced or resumed operations or the license has been transferred or turned
back to the Town.

The Authority reserves the right to revoke the license at any time if it deems that
the public good is not being served.

1.20 Bankruptcy and Court Proceedings

a.

The licensee shall immediately notify, in writing, the Licensing Authority of any
proceedings brought by or against the licensee under the bankruptcy laws or of
any other court proceedings which may affect the status of the license.

1.21 Management

a.

Each corporate licensee must appoint a manager by a properly authorized and
executed delegation.

The responsibilities of every license holder and any manager shall be as follows:

1. To obey all statutes of the Commonwealth, rules of the Alcoholic
Beverages Control Commission, Rules and Regulations of the Licensing
Authority;

2. To promptly notify the police of any disturbances or illegal activity on the

licenses premises of which he becomes aware;

3. As to corporate licensees, to sign the annual application for renewal of
license, unless unavailable;

4. To cooperate with authorized agents of the Licensing Authority, including
but not necessarily limited to, any police officer, in their investigation or
inspection of the licenses premises.

Any such notice sent to the manager as named in the records of the Licensing
Authority or the owner at the address of the licensed premises shall constitute
valid legal notice to the licensee.

The licensee shall not change managers, change corporate officers, sell or transfer

corporate stock, pledge corporate stock or liquor license as security, or accept a
loan or credit from another licensee, without first obtaining the approval of the
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Authority. No person may have a direct or indirect beneficial interest in a license
without first obtaining the approval of the Authority.

1.22  Service Training

a.

424317/HARW/0001

An employee training program on the proper procedures for verifying that patrons
are at least twenty-one (21) years of age and not intoxicated shall be provided by
the licensee. A written description of such program, along with a written policy
outlining the employees’ responsibilities and the disciplinary measures which will
be taken against any employee for violating said policy, shall be provided to the
Authority as part of the original or renewal application materials and maintained
on the premises at all times.

A signed certification of each employee who handles alcohol, indicating that the
employee has received the described training and has reviewed and understands
the written policy describing his or her responsibilities and the disciplinary action
which will be taken for violations, shall be maintained on the premises at all
times. Copies of all such documents and certifications shall be available to the
licensing authority, or any authorized agent thereof, upon demand.

Each new employee who handles alcohol shall obtain server training within thirty
(30) days of commencing employment.

Upon a finding by the Authority of a violation of the laws or regulations
concerning service of alcohol to a minor or intoxicated person, the employees
involved in the violation who continue to be employed by the licensee shall be
retrained forthwith and receive a new server training certification.

The training and certification referenced in Section 1.22 shall be pursuant to a
training program approved by the Authority (e.g. TIPS or equivalent).
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From: Jay Psaros jaypsarosmusic@omail.com
subiect: Live Music Schedule
ate: May 17, 2021 at 7:40:49 PM
To: Perks Coffee Shop perkecoiizeandoate@amail.com

Hey guys, here's the live music schedule. Still a couple holes to fill and |
haven't really started on Wednesdays yet. |also didn't note Thursdays
and Sundays because you got those taken care of. Once | get the
weekends worked out, I'll dive into Wednesdays and September. Really
appreciate the opportunity to work with you guys on this. It's a big help!

PS: Once everything is locked in, I'll follow back with socials for everyone.
Lots of these peeps have great content you guys can use to promote if
you'd like

MAY
28. Jay Psaros
29. Steve Rondo

JUNE

4. TBD

5. TBD

11. Nico Rivers
12. Matt York
18. TBD

19. Steve Rondo
25. Carlin Tripp
26. Molly Kupris

JULY

2. Nico Rivers
3.TBD

5. Birch Swart
7. Steve Rondo
9. Kali Stoddard



10. TBD

12. Jay Psaros
14. Steve Rondo
16. Molly Kupris
17. Carlin Tripp
19. Jay Psaros
21.TBD
23.TBD

24. Matt York
26. Jay Psaros
28.TBD
30.TBD

31. Alec Delphenic

AUG

2. Birch Swart
4.TBD

6. Birch Swart

7. Nico Rivers

9. Jay Psaros

11. Carlin Tripp Duo
13. Jason Spooner
14. Cherrywood

16. Jay Psaros

18. Steve Rondo
20. Kali Stoddard
21. Carlin Tripp

23. Jay Psaros

25. TBD

27. Kaylee Federman



30. Jay Psaros

Jay Psaros

617 838 1792

JayPsarosMusic.com

"Dear Jane Official Music Video”

**NEW MUSIC ON SPOTIFY: FOLLOW HERE™**
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Hey gang,

Thank you so much for joining us at Perks Coffee and Beer Garden this
season! The owners Taylor and Sarah super excited to have you! I've
attached two PDF's with all of the info you need. Please read them and let
me know if you have any questions. At a glance...

- Gigs are 6-9.

- They have House Sound but you will need Mics, stands, and cables.
- Perks is the only restaurant with an outdoor entertainment license!
Please be aware of your volume and work with the owners on an
appropriate level.

- You will be paid by me in check form the Monday after your gig.

- Instructions on how to use their house system are in the PDF.

- You on site contact will be either Taylor or Sarah Powell. They are
great people!

- PUT OUT THAT TIP JAR! (tips here are really good)

And if any of you have any questions at any time, you can call or text me at
617-838-1792.

Live Music is BACK!
- Jay

———

Jay Psaros

617 838 1792

JayPsarosMusic.com

"Dear Jane Official Music Video"

*NEW MUSIC ON SPOTIFY: FOLLOW HERE**
FACEBOOK, TWITTER, INSTAGRAM, YOUTUBE, VIMED




ABOUT SOUND AT PERKS

SOUND SYSTEM: The Mixer at PERKS is a Mackie PRO FX 10v. There iz alsoa
powered monitor to use as well. 7O SET IT UP please plug one of the Main Outputs
into the Monitor, and another output into the provided line for House Sound. Make
mure aif of the Pan setiings are dialed in fo “Center.” Once you have your appropriate
volume coming out of YOUR onitor, the owner will then turn on your house sound
and adjust thelr volume accordingly. By running sound this way, you ensure that what
vou hesr on stage is what the patrons will hear,

PLEASE BE AWARE OF YOUR VOLUME!

Parks is the only restaurant in town that bas been allowed an outdoor entertainment
licenge! That is becavse the ownars, staff and musicians have been thoughtiul and
sware of thelr neighbors. Please be conscious of your volume at all times, Perks has
warked hard to maimiain an excellent relationship with the fown and their neighbors.
Lets help them keep it goingl! With cur current set up, you and their patrons should be
ghle to hear themsaslves just finel
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PROCEEDI NGS
(Hearing called to order Tuesday, Novenber 23, 2021, at
1: 00 p.m)

THE HEARI NG OFFI CER:  Good afternoon,
everybody. Seeing that it is 1:00 p.m on Tuesday,
Novenber 23, 2012, | will now call this show cause
hearing to order relative to the establishment known as
Lucky Labrador I ncorporated doi ng business as Perks,

| ocated at 545 Route 28, Harw ch Port,

First, | will read into the record the
noti ce of show cause hearing. Then I'll go over sone
adm nistrative matters. Then we'll introduce everybody

for the record, get folks to sign in, and get underway.

| am Joe Powers, Town Adm nistrator for
the Town of Harwi ch, and as such |I have been desi gnhated
by the Harw ch Board of Sel ectnen, who we know to be the
| ocal licensing authority -- they have designated ne a
hearing officer to sit in on this show cause heari ng.

And the purpose of this hearing is for ne
to gather as nuch facts and infornmation as all parties
that are present and participating will present for the
record and then for nme to nake determ nati ons and foll ow
up with the Board of Sel ectnmen as the | ocal |icensing

aut hority.

BEACON COURT REPORTING SERVICES
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The notice is as follows: "Harw ch Board
of Sel ectnmen Notice of Show Cause Hearing, Alleged
Vi ol ations of Conditions of Liquor License Cctober 20,
2021: The Town Adm nistrator, acting as the Hearing
Oficer for the Board of Selectnen, wll hold a show
cause hearing on Wednesday, Cctober 20, 2021, at
1: 00 p.m, for the purpose of consideration of alleged
i quor license violations by Lucky Labrador | ncorporated
doi ng busi ness as Perks, |ocated at 545 Route 28,

Harw ch Port .

"The Hearing O ficer will consider
possi bl e penalties, including nodifications, suspension,
revocation, or cancellation of said |icense. Al
nmenbers of the public having an interest in the topic
are cordially invited to attend the public hearing,
which will be held in the Giffin Roomat Harwi ch Town
Hal |, 732 Main Street, Harw ch, Massachusetts 02645,"
under ny nanme, Joseph F. Powers, under ny title, Town
Adm ni strator, as published in the Cape Cod Tines on
Sept enber 27, 2021.

That matter was continued on Novenber 10,
2021; and that was continued on Novenber 10, 2021, to
this date of Novenber 23, 2021, which brings us here

t oday.

BEACON COURT REPORTING SERVICES
(774) 678-4255




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O A W N B O

Show Cause Hearing - Novenmber 23, 2021

Again, | have indicated for the record I
am Joe Powers, Town Admi nistrator and, for purposes of
today, Hearing Oficer. W are joined by adm nistrative
staff to nmy immedi ate | eft, Danielle Del aney, Executive
Assistant for Licensing for the Town of Harwi ch; and to
the end |l eft, down the end, we are joined by Janet
Wnne, who is providing stenography services for the
Town of Harw ch. That transcript will be relied upon by
me and the Board of Selectnen, and that transcript wll
be made available to the parties present here today and
all other interested parties. And then, beyond that, to
Janet's left is Caleb Ladue. Caleb is here fromthe
Town of Harw ch on behal f of Channel 18, and he is
provi ding video recording services. This hearing is
bei ng video recorded, but it is not being recorded for
broadcast purposes. Rather, it will beconme another
record -- itemon the record that will be shared with
all interested parties once avail abl e.

The adm nistrative matter -- you can see
that we are basking in the daylight/sunlight and sone
additional lights over the nural, and that's because
this room experienced an electrical fire earlier this
nmorning that, mercifully, was only contained to the

light swtches. So that neans that the |ights do not

BEACON COURT REPORTING SERVICES
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wor k. However, all other electrical outlets work; so
that Janet's able to use her equi pnent and ot her fol ks
are able to use their equipnent and Caleb is able to
record this.

| have spoken --

( St enogr apher requests to go off the

record.)

THE HEARI NG OFFI CER° W' || take a nonent
so Janet can plug in.

Al set. Janet has power, which neans
we're going to get back into it.

Were did | |eave off, Danielle?

MR, BLAKE: You were tal king about the
power .

THE HEARI NG OFFI CER:  Ch, thank you.
Yeah, power.

So | did have a conversation with the
attorneys, both for the Town and for the |icensee. They
have been nade aware of the situation. They have no
obj ection. The Town has no objection. So we wl|
proceed working with sunlight.

At this point in time | wuld ask the
attorneys to present thenselves for the record, and I

will start with Attorney Bl ake for the Town.

BEACON COURT REPORTING SERVICES
(774) 678-4255
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MR BLAKE: Jeffrey Bl ake here, Town
counsel .

MR. ZEHNDER: And for the record, ny nane
is Ben Zehnder, on behalf of Perks.

THE HEARI NG OFFI CER Thank you.

And, Attorney Zehnder, before you have
your client conme up, what |I'd ask nowis, everybody el se
that is present, we would ask you to cone forward,
pl ease. And | want to enphasize we are asking you to
print in -- by that we nmean please don't sign. This is
for the benefit of Ms. Delaney to create a record of all
parties who are attending today. So we would ask you to
print your nane.

And are we asking for contact
i nformation?

MS. DELANEY: No.

THE HEARI NG OFFI CER.  Ckay.

So if everyone would just cone forward
and print their nanes in on the sheet in front of us.

(Audi ence conplies.)

THE HEARI NG OFFI CER:  Fol ks, we're
| ooki ng for everyone present to be recorded on the
record; so those of you whose nanes were not announced,

pl ease cone up and print your nane.

BEACON COURT REPORTING SERVICES
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SPEAKER: | think sone people already
signed in.

MS. DELANEY: As |ong as everyone has
signed in.

THE HEARI NG OFFI CER:  Say agai n.

MS. DELANEY: As |ong as everyone has
signed in.

THE HEARI NG OFFI CER: Al l right.

So has everyone in the room signed the
docunent ?

Okay, great. Thanks, everybody.

At this point, Attorney Blake, | wll
turn it over to you to begin the proceedings wth any
I ntroduction of exhibits and/or w tnesses for the
record, please.

MR. BLAKE: Thank you, M. Hearing
Oficer.

As you know, ny nane is Jeffrey Bl ake.
amgoing to start by taking care of the admnistrative
part of this. W have a rather |arge packet of
i nformation today; so I'mgoing to try to just go
through it relatively quickly.

| would |ike to have as Exhibit A the

Harw ch Board of Sel ectnmen notice of show cause hearing

BEACON COURT REPORTING SERVICES
(774) 678-4255
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dat ed Cctober 20, 2021, admitted as Exhibit A You read
that into the record earlier.

Addi tionally, for Exhibit B there is
anot her Harwi ch Board of Selectnen notice of show cause
hearing dated Novenber 23, 2021. | would |like to have
that admtted into the record as Exhibit B.

THE HEARI NG OFFI CER:  Thank you. So
recorded.

(Exhibit A, notice of show cause hearing

Cct ober 20, 2021, so marked.)
(Exhibit B, notice of show cause hearing
Novenber 23, 2021, so marked.)

THE HEARI NG OFFI CER: Pl ease conti nue.

MR BLAKE: Wth respect to letters to
the establishnent, | have a Septenber 15, 2021, notice
of disciplinary hearing to Lucky Labrador Inc. doing
busi ness as Perks. | would |ike that as C1.

THE HEARI NG OFFI CER: That is entered as

(Exhibit CG1, letter dated Septenber 15,
2021, re notice of disciplinary hearing,
so marked.)

MR. BLAKE: Septenber 30, 2021, notice of

a disciplinary hearing continuation to Lucky Labrador

BEACON COURT REPORTING SERVICES
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I nc. doi ng business as Perks, that would be C2.
THE HEARI NG OFFI CER:  So entered. Thank
you.
(Exhibit C 2, letter dated Septenber 30,
2021, re notice of disciplinary hearing
continuation, so marked.)
MR. BLAKE: Novenber 2, 2021, notice of
di sci plinary hearing, Lucky Labrador Inc. doing business
as Perks, C3.
THE HEARI NG OFFI CER:  Thank you. GC-3 so
not ed.
(Exhibit C3, letter dated Novenber 2,
2021, re notice of disciplinary hearing,
so nmarked.)
MR. BLAKE: Novenber 25, 2021, notice of
di sci plinary hearing continuation, Lucky Labrador Inc.
doi ng busi ness as Perks, that would be 4.

THE HEARI NG OFFI CER: Thank you. G4 so

ent er ed.
(Exhibit C4, letter dated Novenber 25,
2021, re notice of disciplinary hearing
conti nuation, so marked.)
MR. BLAKE: Excuse ne. Wth respect to
the next exhibits, I'"mgoing to start themwth D. |

BEACON COURT REPORTING SERVICES
(774) 678-4255
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woul d ask that D1 be the alcoholic -- the |icense for
al cohol i ¢ beverages, the licensing bl ah-bl ah-bl ah, all
kinds of -- an all-alcohol license to be drunk on
prem ses, dated March 24, 2001. That woul d be D1.

THE HEARI NG OFFI CER:  Thank you. So
entered as D 1.

(Exhibit D1, license for alcoholic

beverages, so narked.)

MR. BLAKE: D2 would be the conmmon vic
i cense, nunber 19-08S, and it is dated May 3, 2021.
That woul d be D2.

THE HEARI NG OFFI CER:  Thank you. So
entered as D 2.

(Exhibit D-2, license for innholders,
common victuallers and ot her keepers of
restaurants and ot her establishnents
dated 5/3/2021, so marked.)

MR. BLAKE: D3 is a simlar |license, a
common vic |license for Lucky Labrador, and that is dated
June 28, 2021.

™M --

THE HEARI NG OFFI CER:  Counsel, hold on,
if you would, please. Can you show nme that one, please.

Al right. So --

BEACON COURT REPORTING SERVICES
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MR. BLAKE: There's a different date on

THE HEARI NG OFFICER: | know. So |

have -- what | nmarked as D2 has 5/3/2021 as the date?
MR. BLAKE: Yeah.
THE HEARI NG OFFI CER°  That is correct as

MR, BLAKE: Yes.

THE HEARI NG OFFICER:  And then D3 is
6/ 28/ 20217

MR. BLAKE: That's correct.

THE HEARI NG OFFI CER:  Thank you.

(Exhibit D3, license for innholders,
common victuall ers and ot her keepers of
restaurants and ot her establishnents
dat ed 6/28/2021, so marked.)

MR. BLAKE: The next one would be a
license for public entertai nment on Sundays. 1'd |like
to mark this as D4, and this would be the Sunday public
entertai nnment |icense.

D5 is another --

THE HEARI NG OFFI CER:  Thank you, Counsel .
D4 is so entered.

(Exhibit D-4, license for public

BEACON COURT REPORTING SERVICES
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entertai nment on Sunday, so nmarked.)

MR, BLAKE: The other one is a public
|icense -- entertainment |icense, but this one is for --
this one is for Sundays as well. It would be D5.

THE HEARI NG OFFI CER:  So, Counsel, just
to be clear, D4 is a license for public entertainnent
on Sunday, and it indicates Sundays 6:00 p.m to
10: 00 p.m, recorded nmusic or live nusic with
anplification for dancing.

And then D5 is understood to be for the
public entertai nment on Sunday, Sundays 3:00 p.m to
12: 00 a.m, recorded nusic or live nusic with
anplification inside, and then it further says Sundays
1:00 p.m to 12:00 a.m, anbient nusic and/or television
inside. And that one is D-5; correct?

MR BLAKE: Correct.

THE HEARI NG OFFI CER:  Thank you. So
ent er ed.

(Exhibit D5, 2021 license for public

entertai nment on Sunday, so nmarked.)

MR. BLAKE: D6 woul d be anot her common
victualler's license dated May 3, 2021

THE HEARI NG OFFI CER:  Thank you. So

entered as D- 6.
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(Exhibit D-6, common victualler's
i cense, so marked.)

MR. BLAKE: Next, I'd like to go onto
past discipline. For Exhibit E -- actually, it would be
El -- a nenorandum dated August 3, 2020, from-- to the
Board of Selectnen fromthe Town -- at-the-tine Town
Interim  Adm ni strator regarding entertai nnment |icense
vi ol ati ons.

THE HEARI NG OFFI CER°  Thank you. And for
the record, E-1 is a three-page docunent; correct?

MR. BLAKE: It's a nulti-page docunent.
It's a three-page docunent.

THE HEARI NG OFFI CER:  Thank you. So
ent er ed.

(Exhi bit E-1, nmenorandum dated August 3,

2020, re reconmmended action foll ow ng
di sci plinary hearing held on June 30,
2020, re Go Industries Inc. d/b/a Perks
entertai nnment |icense violations, so
mar ked. )

MR. BLAKE: E2 would be a disciplinary
hearing for violation -- subject: disciplinary hearing
for violations of entertainnent |icense dated

Cct ober 29, 2018, and this goes to M. Taylor Powell.

BEACON COURT REPORTING SERVICES
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THE HEARI NG OFFI CER°  So entered as E-2.
(Exhibit E-2, letter dated October 29,
2018, re disciplinary hearing for
viol ati ons of entertainnent |icense, so
mar ked. )
MR. BLAKE: E-3 would be another --
Cctober 11, 2017, notice of disciplinary action for
viol ations of entertainnent |icense.
THE HEARI NG OFFI CER  So entered as E-3.
(Exhibit E-3, letter dated Cctober 11
2017, re notice of disciplinary action
for violations of entertai nnent |icense,
so nmarked.)
MR. BLAKE: The next would be an
Oct ober 3, 2016, letter of warning for violations of an
entertai nnent |icense, again made out to M. Tayl or
Powel | .
THE HEARI NG OFFI CER°  So entered as E-4.
(Exhibit E-4, letter dated COctober 3,
2016, re letter of warning for
viol ations of an entertai nment |icense,
so marked.)
MR. BLAKE: Next are going to be the

police reports. And, M. Hearing Oficer, |I'mjust
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going to go down through the police reports and then go
back and | ook for live testinony on these -- but just to
gets all the exhibits in.
|'d ask that this one be nmarked as
Exhibit F1. It is a nenorandumfromthe Chief to the
Board of Selectnen and the Town Adm nistrator dated
August 30, 2021, regarding potential violations at
Per ks.
THE HEARI NG OFFI CER:  So entered as F-1.
(Exhi bit F-1, nmenorandum dated August 30,
2021, re potential violations at Perks,
so nmarked.)
MR. BLAKE: F-2 would be a, so-call ed,
call log for | og nunber 21-9187.
THE HEARI NG OFFI CER:  So entered as F-2.
(Exhibit F-2, call log 21-9187 dated
07/ 24/ 2021, so marked.)
MR BLAKE: F3 is going to be a narrative
from Patrol Keith Lincoln referencing 21-9187CF.
And then a supplenental narrative for
Patrol Keith Lincoln referencing 21-9187CF.
THE HEARI NG OFFICER  So F-3 is entered
into the record.

(Exhibit F-3, narrative for Patrol

BEACON COURT REPORTING SERVICES
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Keith E. Lincoln,
mar ked. )
THE HEARI NG OFFI CER:
suppl enmental entered into the record;
MR, BLAKE:
THE HEARI NG OFFI CER:
So entered.

dates. Thank you.

(Exhi bit F-4,
Pat r ol
Ref. 21-9187- CF,

MR, BLAKE:
Carter's Landscapi ng Servi ces.

THE HEARI NG OFFI CER:
So entered.

(Exhi bit F-5,

Landscapi ng Servi ces,

Ref .

suppl enent al

21-9187-CF, so

F-4 is a

correct?

That's correct.

They have the sane

narrative for

Keith E. Lincoln,
so marked.)

F5 is an estimate from

F-5. Thank you.

estimate from Carter's

so marked.)

MR. BLAKE: F6 is a narrative -- a
narrative for Detective Sergeant Robert Brackett, the
reference being 21-91870F. And that's -- one, two,
three -- four pages.

THE HEARI NG OFFI CER:  Thank you. F-5
[sic], a four-page docunent, is so entered.

(Exhibit F-6, narrative for Detective

Sergeant Robert C. Brackett,
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Ref .

MR
MR
MR
MR

VR

officer said "F-5."

MR.
THE
Thank you, Counsel.

f our - pager.

THE

21-9890.
THE

21-9187-OF, so narked.)

ZEHNDER:  Um - -

BLAKE: Do you have the sane thing?
ZEHNDER: | think that's F-6.

BLAKE: Yeah, that's F-6. Did | say

ZEHNDER: No, no. The hearing

BLAKE: Oh.

HEARI NG OFFICER: | certainly did.

F-5 is a one-pager. F-6 is the

BLAKE: A nulti-pager.

HEARI NG OFFI CER:  Thank you.

BLAKE: F-7 would be a call |log for

HEARI NG OFFI CER:  F-7 so entered.

(Exhibit F-7, call |log 21-9890 dated

08/ 07/ 2021, so narked.)

VR

BLAKE: F-8 is a narrative for Patro

Supervi sor Keith Kannally referencing 21-9890.

THE

HEARI NG OFFI CER: F8 so entered.

(Exhibit F-8, narrative for Patrol

Supervi sor Keith T. Kannally,
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Ref. 21-9890-0OF, so marked.)
MR BLAKE: F9 is a call log for cal
nunber 21-10584.
THE HEARI NG OFFI CER:  F9 so entered.
(Exhibit F-9, call log 21-10584 dated
08/ 19/ 2021, so narked.)
MR. BLAKE: F10 is a narrative for Patro
Supervi sor Derek Dutra referencing 21-10584- COF.
THE HEARI NG OFFI CER:  F10 is so entered.
(Exhi bit F-10, narrative for Patrol
Supervi sor Derek J. Dutra,
Ref. 21-10584-0OF, so narked.)
MR BLAKE: F1l1 is a call log for
21-10941.
THE HEARI NG OFFI CER:  F11 so not ed.
(Exhibit F-11, call |log 21-10941 dated
08/ 26/ 2021, so marked.)
MR. BLAKE: F12 is a narrative for Patro
Chri stopher Arrigo, and that's referencing 21-10941.
THE HEARI NG OFFI CER:  F12, so not ed.
(Exhibit F-12, narrative for Patrol
Christopher R Arrigo, Ref. 21-10941, so
mar ked. )

MR BLAKE: | would like to start wth

BEACON COURT REPORTING SERVICES
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Exhibit G 1 as a nenorandum fromthe Chief to the Board
of Sel ectnmen and the Town Adm ni strator regarding
potential noise violations at Perks, dated Cctober 12,
2021.
THE HEARI NG OFFI CER:  Thank you. G 1 is
SO enter ed.
(Exhibit G 1, nenorandum dat ed
Cct ober 12, 2021, re potential noise
violation at Perks, so marked.)
MR. BLAKE: The next one would be G 2,
which is a call |og 21-13152.
THE HEARI NG OFFI CER° G 2 so entered.
(Exhibit G2, call |log 21-13152 dated
10/ 03/ 2021, so marked.)
MR. BLAKE: G3 is an incident report, |
bel i eve, nunber 21-13152.
THE HEARI NG OFFI CER:  And, again, that is
G 3; correct?
MR. BLAKE: G 3, correct.
THE HEARI NG OFFI CER:  Thank you. So
recor ded.
(Exhibit G 3, incident report 21-13152,
so marked.)

MR BLAKE: A4 would be a narrative for

BEACON COURT REPORTING SERVICES
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Det ecti ve Sergeant Robert C. Brackett regarding case
nunmber 21-131520F. That's a two-page docunent.

THE HEARI NG OFFI CER:  Thank you. G4 is
so entered as two pages.

(Exhibit G4, narrative for Detective

Sergeant Robert C. Bracket,

Ref. 21-13152-0OF, so narked.)

MR. BLAKE: And then Exhibit H would be
the Harwich -- the Board of Selectnen's liquor |icense
regul ati ons.

THE HEARI NG OFFI CER° And Exhibit His

understood to be a 21-page docunent, with the first page

being the table of contents and the renaini ng bei ng
20 pages, nunbered. So recorded.

(Exhibit H, Harwi ch Board of Selectnen

liquor license regulations, so narked.)

THE HEARI NG OFFI CER:  Counsel, if | nay,
if you don't have any nore exhibits, | think it's
prudent for nme to ask, anyone that is expecting to
provi de testinony today, if you would please rise. |If
you woul d raise your right hand, please.

W TNESSES, sworn.
THE HEARI NG OFFI CER:  Attorney Bl ake,

your W tnesses.
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MR, BLAKE: Thank you, M. Hearing
Oficer.
For ny first witness | would like to call
Patrol Keith Lincoln.
SPEAKER: O ficer Lincoln is not here
t oday.
MR. BLAKE: So then, | would like to call
Det ecti ve Sergeant Robert Brackett.
DETECTI VE SERGEANT BRACKETT: Good
aft ernoon, everybody.
DETECTI VE SERGEANT ROBERT C. BRACKETT, previously sworn.
EXAM NATI ON
BY MR BLAKE:
Q Good afternoon, sir. How are you this
aft ernoon?
A. | amdoing well. Thank you.

Q Sir, can you spell your last nane for the

record.
A. Absolutely. It's BBRA-CGK-ET-T.
Q And, sir, do you know why you're here?
A. | do.
Q Wiat's your understandi ng of why you're
her e?

A. For an incident that occurred at
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547 Route 28 on the night of July 24th -- or, the
norni ng, | should say, of July 24th -- 2021.
Q GCkay. And did you investigate that
i nci dent ?
A. The initial incident, | did not.
Q Ckay. But did you ultimately investigate --

were you asked to investigate the incident?

A | was.
Q Ckay. Let's -- 1 keep saying "the
incident.” Wy don't you tell the hearing officer what

your under standi ng of your assignnent was for the
i nvestigation.

A. Sure. So, on the early norning hours of
July 24th, at about 1:00 a.m, Oficer Lincoln had
i nvestigated an incident that occurred at 547 Route 28.
He had been flagged down by the residents of that
address. It's a house that resides right -- to the east
ri ght next door and abutting the Perks Restaurant --
wel |, Perks Beer Garden.

He had been stopped by people at that
resi dence because there was a little conmmotion there in
regards to a person that had broken the fence at that
| ocation that runs along Route 28 -- the front yard of

547 Route 28.
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It appeared that a gentlenman that had
| eft one of the establishnments, whether Perks or the
Port Restaurant, was intoxicated and either fell into or
| eaned on a PVC section of fencing that was in front of
t hat resi dence.

A resident of that house, a M. Jay
Sawi n, was out -- had been on the front porch at that
time, observed it, and then confronted the person that
was involved in that. That person was subsequently
identified as Andrew Bonavita (phonetic) of Longneadow,
Massachusetts. There was conversation between them
O ficer Lincoln got involved in that conversation.

It was determ ned that M. Bonavita
was -- had been -- was heavily intoxicated. He had
caused danage to the fence. Wether he fell intoit,
sat on it, he caused damage. He had offered to pay for
t hat fence.

M. Sawi n spoke with Oficer Lincoln
subsequently. Oficer Lincoln was not able to -- at the
tinme, it was |learned that M. Bonavita was intoxicated,
had cone from one of the establishnents. He did not
have any identification on him H's brother was there
as well. Hi s brother was sober at that tine.

And then that was the end of that
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i ncident that night. M. Lincoln had identified
everybody -- Oficer Lincoln identified everybody there.
It was arranged that M. Bonavita woul d subsequently pay
for that fence. And that was all that occurred at that
tinme.

Subsequent to that, the Sawi ns had a
neeting wiwth Chief CGuillenmette, subsequent to that
incident, and it was a neeting about that incident.

M. Sawin and, | believe, his nother had reveal ed sone
nore -- that they had sone nore information in regards
to that incident that they revealed to Chief

Quillenette. Chief Guillenette ultinmately asked ne to

followup with themto learn of what that information

was.

Q GCkay. Well, did you follow up?

A | did.

Q And what did you learn in your follow up?

A.  Friday, July 30th, | contacted Jay Sawi n by
t el ephone.

Q Wio is Jay Saw n?

A. Wiat's that?

Q W is Jay Saw n?

A. Hs famly owns the residence | ocated at
547 Route 28. | believe it's commonly identified as
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Gey Gill.
Q OCkay. And it's right beside the Perk?
A If you re looking at it, it's just to the
left on the east side of Perks Bar. That's correct.
So | spoke to Jay Sawi n by tel ephone. He

could identify that his famly owns that residence, that

it is right next to the Perks Restaurant -- | keep,
sorry, referring to it as "restaurant" -- Perks Beer
Garden. It's also -- just to the other side of Perks is

the Port Restaurant and Bar as well.

He stated that, due to the ongoing issues
that his famly has at closing tine of both
establishnments, they routinely try to have sonebody stay
outside on the front porch of their residence at closing
tinme. They seemto have ongoing issues at closing tine,
and they have concerns of what -- they've had sone
issues in the past with closing tinme at their house.

He stated -- he went over the event that
happened with O ficer Lincoln. He further stated that
hi s not her had taken photos of the interaction between
O ficer Lincoln and M. Bonavita and his brother at the
time that Oficer Lincoln was investigating that.

They further stated that his nother had

al so taken a video earlier in that evening from an
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out bui I ding that they have. They have an out buil di ng
that is behind the main residence. It's a two-story
outbuilding. It has wi ndows that overl ook the open area
of the outside bar of Perks Beer Garden. He stated that
earlier that evening his nother had taken a video of the
area of the outside bar at Perks. It was being taken
just due to the ongoing issues that they have with Perks
at closing tine.

So he stated that, while they were
revi ewi ng that video, subsequent to this incident they
had observed that the gentleman that had been speaki ng
with Oficer Lincoln, identified as M. Bonavita, they
had al so observed subsequently when review ng the video
that his nother, Ms. Saw n, had taken of the outside
area of the bar earlier in that evening. They had based
that off of |ooking at the picture of the person that
O ficer Lincoln was talking to and review ng the footage
that they had taken earlier in the evening.

M. Sawi n al so was concerned because he
knew that M. Bonavita -- he had | earned during the
i nvestigation with Oficer Lincoln that M. Bonavita was
underage. He also |learned that -- he had concerns that
M. Bonavita was stating that he had been at the Port

Rest aurant, where he had been drinking, and then he had
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obvi ously seen on the video that he was at Perks,
I nstead of the Port.

He al so rai sed concerns that he believed
that M. Bonavita was a regul ar custoner at Perks and
that he believed that there was an underlying thene of,
people that were drinking at Perks, that, if they got
into any sort of issues subsequent to | eaving Perks,
that they were to say that they were at the Port
Rest aur ant .

Q D d you interview Bonavita?
A | did not. Attenpts for nme to interview
Bonavita went -- all calls went unanswered.

THE HEARI NG OFFI CER: Detective, I'm
sorry.

Can you repeat the question. | didn't
hear your questi on.

MR. BLAKE: Onh, I'msorry. | asked if he
I nterviewed M. Bonavita.

THE HEARI NG OFFI CER: And what was your
answer ?

THE WTNESS: Miltiple attenpts were nmade
by ne to contact M. Bonavita, and the calls all went
unanswered. And his voicemail box was full; so | could

never | eave a nessage. Miltiple attenpts were nade.
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Q Do you know if he is, in fact, underage?

A. He is underage based on the identification
made by O ficer Lincoln.

Q | thought you said that he didn't have any
identification with him

A. He didn't. He was subsequently able to
identify himw th the assistance of his brother and
t hrough the registry of notor vehicles --

Q CGot it. kay.

A. -- which provides -- you're able to get a
pi cture 1 D when you run sonebody's |icense status.

Q | understand.

A. So Oficer Lincoln was able to identify
M. Bonavita as being 20 years of age.

MR. ZEHNDER: M. Hearing Oficer, |
woul d like to nove to strike any testinony about the age
of M. Bonavita unless the officer intends to put in any
evi dence or present a witness that gives evidence of his
age.

THE HEARI NG OFFI CER:  So t hank you,
Attorney Zehnder. Recognizing that you haven't had a
chance to sit through one of ny hearings --

MR, ZEHNDER:  Yes.

THE HEARING OFFICER:  -- | will tell you
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that 1'"'ma hearing officer, I"'mnot a judge. This is
not a court. So what | ask counsels to do is, as you
have concerns, what you may consider to be objections,
that you counter that in your cross-exam nation, for

| ack of a better phrase, and, as well, in your
sunmmat i ons.

MR, ZEHNDER: | wll. Thank you.

THE HEARING OFFICER: So | wi Il not be
respondi ng to objections per se but, rather, |ook to you
to bring up the concerns, as I'Il call them during your
opportunity.

MR ZEHNDER: Thank you, M. Powers.

THE HEARI NG OFFI CER:  Thank you.

Detective Sergeant, if you will continue,
pl ease.

THE W TNESS: Thank you.

A. | subsequently asked Jay Sawins if he could
forward ne any pictures or videos that he had regarding
t he incident.

That evening at about 5:23 p.m |
received an email fromM. Sawins. It contained four
i mges, as well as a video, in that. The first inage
that | reviewed was |labeled -- it was | abel ed by Jay

Sawin -- as it was provided ne, it was |abeled --
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entitled "Oficer Lincoln."™ The inmage appears to be a
still photo that was taken froma video. The inmage is
dat e- st anped " Saturday" and tine-stanped "1:10 a.m"
This time would be consistent with the tinme that Oficer
Li ncol n woul d have been investigating the incident on
Saturday norning, July 24th.

It should be noted that the i nage appears
to be taken froman Apple i Phone. It's known that an
i Phone does not date-stanp an inage until that inage is
over a week old. So if you take a picture on a
Saturday, it's going to say "Saturday" at the top until
you pass the next Saturday, and then it wll be
titled -- it wll be |labeled with an actual day.

So, all the way up until the next
Sat urday, that picture in sonebody's phone will be
| abel ed " Sat urday," as opposed to actually having a date

stanp, if that nmakes sense to you.

Q Mmhmm

A. So this picture was dated -- | received it
on a Friday. This was dated "Saturday --" this was
| abel ed "Saturday, 1:10 a.m" It should be noted, based
on the --

THE HEARI NG OFFI CER  Detective

Sergeant --
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THE W TNESS: Yes.

THE HEARING OFFICER: -- if you could
yield for a mnute.

Is this an exhibit, and is it going to be
i ntroduced as an exhibit?

MR. BLAKE: |'ve never seen it.

THE HEARI NG OFFI CER: Ckay. Neither have
I, and we're tal king about it. So how do we wsh to
address this?

MR. BLAKE: | think the report itself is
fine.

THE HEARI NG OFFICER:  So | don't know
that it's proper at this point to show the photo unl ess
we're going to share the photo.

MR. BLAKE: W have no -- the Rul es of
Evi dence don't apply here.

THE HEARI NG OFFICER:  No, | know. I'm
telling you what | think is proper.

MR. BLAKE: Okay.

THE HEARI NG OFFICER: | f the speaker is
going to refer toit, let's make copies and share it.

MR. BLAKE: Okay.

THE HEARI NG OFFICER: Otherwise, it's

either an exhibit or it's not.
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MR ZEHNDER: M. Powers --

THE HEARI NG OFFI CER: M. Zehnder.

MR. ZEHNDER: -- | think a description of
either the photos or a video, or a description of the
technol ogi cal aspects, is prejudicial to nmy client and
we ask that it be admtted into evidence to be able to
gi ve detail s.

THE HEARI NG OFFI CER:  So you used the "E"
word of "evidence." Again, | would say that |I'm
coll ecting exhibits and docunents. And with regard to
the concept of prejudicial, I"mnot wired for that, so
to speak. What I'mtrying to get tois, we have a
W tness who's referring to a docunent, the docunent is
not yet presented to the Town. Either we can present
that to the Town counsel -- | would ask you to add it as
an exhibit, if the Towmm wants to, so we can continue
t hi s di scussi on.

MR BLAKE: We'll have to nake copies, if
you want to take a recess to copy it.

THE HEARI NG OFFI CER°  Yeah. So we'll do
that. But what | would ask is if there is any other
material that nay be relied upon during testinony today
that can be shared as exhibits. And that would be a

statenent to both sides.
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And to the gentleman that just cane in,
if you could just print your nane on our form here so
you can tell us who you are.

So we're going to take a five-mnute
recess at 1:32, to cone back at 1:37, and | would like
to speak to both counsels, if | could, please.

MR BLAKE: Sure.

THE HEARI NG OFFI CER:  And, Chi ef
Quillenette, could you conme over too, please.

(Recess from1l:32 p.m to 1:41 p.m)

THE HEARI NG OFFI CER°  Come back to order
It's 1:41. | apol ogi ze for the del ay.

There's a couple of things | want to get
onto the record that |1've had in conversation. First |
just want to enphasize, for the benefit of everyone
present, despite how | nay cone off, | do not intend to
come across as a judge. I'mnot. [|'mnot even an
attorney. | only took two prelaw classes in undergrad.
That is to say, |'ma town adm nistrator who is a
hearing officer who has a parlianentary background,
which is a bad thing for these kind of hearings,
meani ng, while |I talk about exhibits and w tnesses and
testinmony and all that, this is not a judicial, or even

a quasi judicial, hearing as is allowed under the
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statutes. This is ne as a hearing officer del egated by
the board to try to anmass facts, and so facts as the
Town understands themto be presented, both in the form
of docunents, aka exhibits, as well as testinony

provi ded, and facts as presented by representatives and
counsel of the establishnment in the sanme form of
docunents known as exhibits, so that objections and
hearsay and admi ssibility and inadm ssibility (making
nonver bal sound), right over ny head; so it's just

what ever facts you want to put on the record. So thank
you for that.

In a nonent Attorney Blake is going to
tell us that we're going to accept four new exhibits,
which are four 8 1/2-by-11 sheets of paper with i mages
on them

And, Attorney Bl ake, are these addenda to
F- 67

MR. BLAKE: Yes. They'll be F6A, F6B,
F6C, and F6D.

THE HEARI NG OFFICER: So to further nuddy
the water, F-6 was presently added -- was previously
added as a four-page exhibit, and now we're addi ng an
addi ti onal four pages, and those will be recorded as

F6A, F6B, F6C, and F6D.
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Counsel, did you get all that?

MR. ZEHNDER: | did. Thank you.

THE HEARI NG OFFI CER° Thank you.

And, Attorney Bl ake, |et ne just nunber
these, and then we'll turn it back over to you for your
W t ness.

MR. BLAKE: Thanks.

(Exhi bits F-6A through F-6D, photographs,

so marked.)

THE HEARI NG OFFI CER: | thank everybody
for their patience. It's 1:43, and we will resunme the
W tness's presentation of testinony.

So, Attorney Bl ake -- Attorney Bl ake,
excuse ne, the wtnesses are back to you.

MR. BLAKE: Al right. Thank you.

BY MR BLAKE:

Q So, Detective Sergeant, you were indicating
that you had investigated as -- | think what you were
trying to say is as to whether or not the individual
that broke the fence was, in fact, at Perks or at Port;
is that correct?

A. That is correct.

Q And you did an investigation?

A | did.
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And did you ultimately cone to a concl usion?
| did.

What was your concl usi on?

> O > O

That the gentleman that was speaking to

O ficer Lincoln out in front of the residence at

547 Route 28 on the night of July -- on the norning of
July 24th who was identified as Andrew Bonavita, who, as
provided in this report, M. Bonavita has a date of
birth of 11/4 of 2000 --

Q Yeah.

A.  -- which nakes him 20 years of age,
concl uded that he had been present and was at the bar
and served a drink at Perks Beer Garden.

Q Now, when you say he was served a drink, how
did you know t hat?

A. Based on video surveillance.

Q And do you know if it was an al coholic
dri nk?

A. | do not. Based -- M. Bonavita, in the
video that was provided to nme, was observed to receive
two cups -- what appeared to be clear plastic cups. One
had a cl ear substance in it. The second one had a
substance that had a greenish-yellowsh tint to it.

Both of those were given to M. Bonavita. He was at the
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bar standing wwth a fenale. The fenal e took possession
of the clear plastic cup that had the clear I|iquid.
M. Bonavita took possession of the clear plastic cup
that had a greenish-yellowcolored liquid init.

Q After your investigation, did you, in fact,
go to the Perks Restaurant and talk to the manager?

A. | did not.

Q Ckay. D d anybody fromthe police
departnent talk with hinf

A. | do not believe they did.

Q GCkay. So the Perks doesn't even know of the
al | egati on?

A. | have no idea what the Perks -- what they
know or don't know about this incident.

Q Sure. You said "in the video surveillance.™
What was the video -- who surveilled?

A. The video that was provided to ne by the
Sawin famly. And | base it all on the video that was
provided to ne. | have no way of verifying that video.
| have no way of verifying if anything had been edited
fromthat video. And | don't -- when | use the term
"edit,"” there's nothing to suggest to nme that anything
was altered in the video other than maybe edited for

time frane and shortened down. But everything that I
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saw in the video was consistent with the tinme and the
date that it appeared that this incident happened.

Q GCkay. So we're also -- you speak of a
vi deo, but we just put into evidence four or five --
four photographs. Are those photographs that you
received fromthe conpl ai nant as wel | ?

A. These were photographs that were provided to
nme by the Sawn famly that were taken as still shots
fromthe video

Q GCkay. And did you identify those prem ses
as the Perk?

A. They could be identified fromthe video, not
fromthe still inages.

Q GCkay. And the gentleman that is shown in
that video, at least -- strike that -- that is shown in
t he photographs -- the first one I'mlooking at, which
is F6A, shows, it looks like -- is that Oficer Lincoln,
hi s shoul der?

A. It's the shoulder area of O ficer Lincoln,
yes.

Q Okay. And is this the gentleman that we're
tal ki ng about -- Andrew?

A.  Andrew Bonavita would be identified as the

gentleman on the left with the cranberry/burgundy-
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col ored | ong-sleeved T, the browni sh-blond bushy hair,
and the full beard.
Q Ckay. And subsequently -- these phot ographs

are stills of a video, but you didn't take the video?

A. Correct.
Q And have you ever been inside the Perk?
A. | have been, yes, in that area of the Perks.
Q Do you recognize that as an area of the
Per k?
A | will say, based on what is in these

photos, it's consistent with the Perks.
Q But as a result of your investigation, did
you charge M. Bonavita w th underage drinking or --
A. No, he was not charged.
MR. BLAKE: All right. At this tinme |
have no further questions.
THE HEARI NG OFFI CER° Thank you.
Attorney Zehnder, you have the
opportunity to ask questions. And | would offer that,
if you want to -- and | apol ogize for not saying it
earlier -- if you want to set yourself up at the table,
you're free to do so because we want to have you on the
m cr ophone, and that way you can see the people you're

tal king to. \Watever you prefer
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MR, ZEHNDER: |'d rather stand, if that's
okay. But is the sound in this roomsufficient to hear
what | speak if I'm-- but | can go behind the table.

THE HEARI NG OFFI CER:  Cal eb, what say
you?

THE VI DEOGRAPHER: | woul d prefer you be
at the m crophone.

MR. ZEHNDER: Ckay.

THE W TNESS: Good afternoon, Counsel or.

EXAM NATI ON
BY MR ZEHNDER
Q Good afternoon, Detective Sergeant. How are
you today?
A I'mwell. Thank you.
Q M nane is Ben Zehnder, and |, obviously,
represent PerKks.

So, Detective Sergeant, have you ever net

Ant hony Bonavita?
A.  Ant hony Bonavita?
Q Is it -- Andrew Bonavita. Have you net hinf
A.  Andrew Bonavita, | have not.
Q Okay. Do you know -- independent of the
evi dence that's been submtted, do you know what he

| ooks |ike?
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A | don't. | only -- everything | have is
referenced fromthese photos.

Q Ckay. Have you ever seen a driver's license
for Andrew Bonavita?

A. | believe | have.

Q Ckay. Were did you see that?

A. | would have run -- | believe, at one point
during this investigation, that | ran his registry
i nformation, which would have had a driver's |icense
photo, and it was consistent with that. But | had not
met him

Q Ckay. So |ooking at photograph nunber F6A,
which | don't believe you have in front of you -- do
you?

May | approach, M. Powers?
THE HEARI NG OFFI CER:  Yes, but | do think

he has it.

Q Do you have F6A?

A. | do.

Q Ckay. So based on your own persona
know edge, do you know which, if any, of the individuals
in this picture is Andrew Bonavita?

A. Based on what | believe, Andrew Bonavita is

on the left, and his brother, Mchael, is on the right.
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Q Ckay. Thank you

Ckay. Now, other than what was
represented to you by Oficer Lincoln, do you have any
personal know edge as to whether or not M. Bonavita was
I nt oxi cat ed?

A | don't.

Q Ckay.

Looki ng at photograph F6B, other than
your review of the video, do you have any know edge as
to whether or not this bar area is within Perks?

A. So as | stated, based on the photographs
only, the photographs showing a bar area that is
consistent with Perks, | amnot confortable stating
that, based on the photographs, that that is absolutely
Per ks.

Q kay. Thank you

Now, Detective Sergeant, do you have any
technol ogical training in terns of understanding or

anal yzi ng i Phone dat a?

A. The short answer, based on that, |'d say
no - -

Q Ckay.

A. -- but |I've done quite a bit w th iPhones,

but | have no formal training in iPhones.
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Q Ckay. So |ooking at photograph nunber F6B
which is this shot of the bar, can you testify for the
hearing officer as to when this photograph was taken?

A. Based on that, | do not. That i ndividual
picture is not date- and time-stanped, but based on --
if you look at the photo that | have that is identified
as image 0178, if you look at the top right, the
handwiting --

Q | see.

A. Do you have that?

Q | do.

MR, BLAKE: NMm hmm
A. So that picture there is a screenshot --
THE HEARI NG OFFI CER:  Bob, if I could --
sorry, Detective Sergeant -- if | could, | believe that
we' re | ooking at F-6D?
MR. ZEHNDER: | believe that we are.
THE HEARI NG OFFI CER:  Thank you.

A. So that image there is taken froma video of
a screenshot froman i Phone that is titled "Saturday,
12:39 a.m" So based on that picture, the picture
you're referring to is a zooned-in version of this
screenshot that is from presumably, the i Phone of Lisa

Sawi n, and that is date-stanped "Saturday" and
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time-stanped "12:39 a.m™

So that is where | amreferencing. That
screenshot is just a panned-out version of this. The
i mage that you initially referred to does not have a
date and tinme stanp based on it being zooned in in the
format that it was sent to ne. Does that nake sense?

Q It does make sense. Thank you very nuch.

Ckay. So it's fair to say that, other
than the representati on on Exhibit F6D of the date and
time, that's what you're relying upon to i nformyou of
the date and tinme that photograph was taken?

A. That is correct.

Q Ckay. But you have no i ndependent know edge
as to whether or not that photograph was taken at that
date and tine?

A. Based on the photographs w thout the video,
no.

Q Ckay. Thank you. Ckay.

Were you at the property on July 24th?

A. | was not.

Q Ckay. And based on your conversations with
O ficer Lincoln, were you aware of any noi se viol ations
at the property?

A. None. | was not aware of it.
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Q \Were you aware -- other than this particular
al |l egation, were you aware of service to underage
patrons?

A. Could you repeat that, please.

Q Oher than this allegation of service to
M. Bonavita, were you aware of any all egati ons of
service to underage persons?

A. | amnot.

Q Ckay. Were you aware of any ot her
i nproprieties in the operation on the night of the 24th?

A. | was not.

Q Ckay. Are you aware of the steps that Perks
took on the night of the 24th to nanage their operations
in any way?

A.  No.

Q Dd Detective -- I"'msorry, Detective
Sergeant, did Oficer Lincoln relate to you any
observations he made about the steps that the Perks
enpl oyees took in the nmanagenent operations that night?

A. Oficer Lincoln stated he did not observe
anybody fromthe establishnent out there at closing tine
on that night.

Q Ckay, great. Ckay.

Did your office -- and | think you
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testified to this already -- open any investigation as
to any underage drinking over there on the night of the
24t h?

A.  No, not on that night.

Q Ckay. Are you aware of whether the ABCC
opened up any investigation as to underage drinking?

A. | don't believe there was.

Q OCkay. D d your office open any
i nvestigation as to whether or not the video that was
provided to you was prepared and taken in violation of
state | aw?

A. There's no indication that it was.

Q Are you aware of fromwhere the video was

A | am

Q Ckay. Wiere was that?

A. The outbuil ding behind the Sawi n resi dence.
You have their residence, which is closer to Route 28.
Qut behind the residence they have a two-story -- | just
described it as an outbuilding. It appeared -- and,
again, |I'mbasing this off of what | was told by Jay
Sawi n -- that the video was taken fromthere.

In the video it does appear to be

consistent with that. It looks like it's being taken --
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you coul d see panes of glass in the video, nmaybe a shade
bei ng noved, a curtain that m ght keep blow ng in, and
then it's consistent with the |ocation of where the beer
garden is located. And where that is, it's al
consistent. | have no reason to believe that it was
taken from anywhere el se.
Q Did the video that you observed contain any
sound el enents?
A. It did have sound, yeah.
Q Ckay. And describe the sound that was in
t he vi deo.
A. It was outdoor. It was the sound of the
bar, not individualized to any one particul ar person.
Q Ddit pick up --
A. It was just the noise fromthe -- the
background noi se from outside of the bar area.
Q Ddit pick up any particul ar conversations?
A, No.
MR, ZEHNDER: No further questions.
THE HEARI NG OFFI CER:  Thank you.
Attorney Bl ake, any further w tnesses?
And, Detective Sergeant, thank you. You
may sit down but please remain.

Attorney Bl ake, do you have any ot her
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W t nesses to present?

MR BLAKE: Is the person who took the
vi deo here?

SPEAKER: Yes, she is.

SPEAKER:  Me.

MR. BLAKE: | would like to call her,
briefly.

THE HEARI NG OFFI CER:  Sure. Yeah.

MR. BLAKE: Ma'am did you put your hand
on the --

SPEAKER: | did.

THE HEARI NG OFFI CER: | do know that she

was sworn; so please conme forward.

SPEAKER:  Yes.

THE HEARI NG OFFI CER:  Coul d you pl ease
identify yourself for the record.

SPEAKER: |' m Li sa Saw n.

THE HEARING OFFICER:. |'m sorry, could
you say the first nane again, please.

SPEAKER: Lisa Saw n.

LI SA SAWN, previously sworn.

EXAM NATI ON

BY MR BLAKE:

Q Can you spell your l|ast nanme for the record.
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A S AWI-N

Q M 'am you heard the testinony of the
Det ective Sergeant; correct?

A Yes, | did.

Q Do you own the house that abuts Perks

Rest aur ant ?

A. | do.

Q Perks Beer Garden. |I'msorry, | didn't
nmean to --

A. | do.

Q And did you --

THE HEARI NG OFFI CER:  Counsel, if | may,
| just want to add: Can you identify that residence by
addr ess, pl ease.

THE W TNESS: 547 Route 28 --

THE HEARI NG OFFI CER° Thank you.

THE WTNESS: -- Harwi ch Port.

THE HEARI NG OFFI CER:  Thank you.

Thank you, Counsel.

Q And you heard talk about a video; correct?
A Yes, | did.

Q D d you provide the detective sergeant with

A, Yes, | did.

BEACON COURT REPORTING SERVICES
(774) 678-4255




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O A W N B O

Show Cause Hearing - Novenber 23, 2021 55

Q Did you take the video?

A | did.
Q | want you to take a | ook at a couple of
docunments. |I'mgoing to walk up and I'm going to show

themto you. Those docunents have been | abel ed F6A, B,
C, and D. Take a second and take a | ook at those.
Do you recogni ze those phot ographs?
A Yes, | do.
Q \Wat are they?
A. FB6A is -- that was taken after the
est abl i shnent was cl osed and our fence --
Q Well, hang on a second. Do you recognize
those as part of the video that you took?
A Yes.
Q Ckay. And when you say "after the
est abl i shnent cl osed,” do you recall what day?

A. The date?

Q The date.

A.  The 24th.

Q O72

A July.

Q Ckay. |Is that your best recollection, that

it's the 24th of July?
A.  Yes.
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Q Ckay. And you say "after the establishnent
closed.” The first photograph is one of, it |ooks I|iKke,
O ficer Lincoln speaking with two nmen; correct?

A. Correct.

Q D d you know who those nmen were at the tinme?

A At the tinme | was told that the one on the
left was the one who broke the fence.

Q Well, who told you that?

My son.
Because your son observed it?

Jay Sawin. He sits on the porch at night.

o > O »P

Gotcha. Okay. So your son told you that
the one on the |l eft broke the fence?

A. Correct, and that he had no identification
and that the officer was trying to, you know, deal with
it.

Q D d your son observe where that gentl eman
came fronf

A. He said he could not, in all honesty, say
that he cane fromthere, but he did cone fromthat
corner, but he can't say, you know, Perks or the Port.

Q Al right. Now, the subsequent
phot ographs -- there's three of them-- they appear to

show patrons at a -- what |ooks |ike a bar; is that
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correct?

A. Correct.

Q \Wiere did you take that video and,
ultimately, those stills fronf

A. | have a back house behi nd our house that
has roons, and there is one wi ndow t hat overl ooks the
bar at Perks; and so | went up there and started taking
vi deo outside -- at that wi ndow of the bar area.

Q D dyou alter those videos at all?

A. | did not.

Q D d you photoshop them --

A | did not.
Q =-- to put in Perks Bar?
A | have nmany other videos in ny phone of this

because there have been conpl aints of overcapacity, and
|'ve -- and he -- M. Powell stood before the sel ectnen
and said he foll owed a procedure at closing two weeks
before. There is no procedure at closing. That's why
|'ve been taking videos. |'ve been doing this for
years, and | just happened to hit sonet hing.

Q And those are true and accurate copies of --

A. Yes, they are --

Q ~-- stills of a video that was taken on

July 24t h?
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A. Wll, this would have been the night -- this
woul d have been the 23rd, that Friday.
Q Wat tinme were the other three -- the first

one, the A, was taken --

A -- at, like, 1:10, 1:15.

Q So that was on July 24th; correct?

A. Correct.

Q And B, C, and D were taken before m dni ght;

so they woul d have been the 23rd? 1Is that what you're
saying to ne?

A. No, I"'msorry, you're right, they would have
been the 24th because | probably started videoing at,

i ke, 12:20.

Q OCkay. And did you -- well, | guess you
probably can't answer this, but were you able to
identify -- | see that you' ve given us a video. There
is not a face in that video of this gentleman. Wre you
able to identify himas being the sane person that was
speaking with Oficer Lincoln after?

A. My son Jay and | had a neeting with the
chief the Friday after this incident.

Q Mm hmm

A. And that's when the chief informed us that

he was not only underage but that Andrew Bonavita had
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said that he had been drinking at the Port. And -- so
the chief said there was essentially no evidence that he
was at Perks; so we said that we had the video. And ny
son and | went honme and went through the video, and
that's when we found Andrew Bonavita in the video at
12: 39 at Perks.

MR BLAKE: Ckay. | have no further
guestions for this wtness.

Thank you, ma'am No, you -- he's going

THE W TNESS:. Ckay.

THE HEARI NG OFFI CER:  So t hank you.
Attorney Zehnder, your w tness --

MR. ZEHNDER: Thank you.

THE HEARI NG OFFI CER -- or whatever |I'm

supposed to say.

EXAM NATI ON
BY MR ZEHNDER
Q M. Sawin, again, |I'mBen Zehnder. How are
you?
A. |'"mgood. How are you?
Q I'mwell. Thank you.
Okay. So, first of all, have you ever

made any formal conplaint to the Harwich Police
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Depart nment about Perks?

A.  Oh, nunerous.

Q Approxi mately how many conpl aints have you
made?

A If | had to guess, |I'd say at |east ten.

Q GCkay. And has anybody else in your famly
ever nmade any conplaints to the police departnent?

A. Yes, they have.

Q How many conplaints have other famly
nmenbers made agai nst Perks?

A. | would say between five and ten.

Q And did you make a conplaint to the police
departnent on August 19t h about sonebody singi ng "Happy
Bi rt hday" at Perks?

A Yes, | did.

Q And did you nmake a conplaint to the police
departnment on August 27th about a horn honking in the
street?

THE HEARI NG OFFI CER:  Sorry, Counsel, can
you repeat that question. | didn't hear it.

Q D d you nake a conplaint to the police
departnment on or about August 27th of this year about a
horn honking in the street -- a car horn honking in the

street?

BEACON COURT REPORTING SERVICES
(774) 678-4255




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O A W N B O

Show Cause Hearing - Novenber 23, 2021 61

A.  What day is August 27th?

Q | can't tell you what day it is, but | can
tell you that the report that we received in the packet
was dated August 27th.

A If it says | did, then | nust have. But |
go back hone fromwork the third week of August; so --
but if it says | did, then | nust have been there.

Q Now, did you see Andrew Bonavita on the
ni ght of July 24th?

A | did.

Q GCkay. D d you see himfall through the
fence?

A. No, | did not.

Q GCkay. D d you -- your videotaping, | think
you testified that you taped from I|ike, a back building
on your property. Did you take that with the w ndow
open or the w ndow cl osed?

A.  The wi ndow was cl osed.

Q Ckay. Do you nornmally take those videos
with the wi ndows cl osed or open?

A. d osed.

Q And in those videos that you take, do they
al so record sound?

A. They do.
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Q Do they record individual conversations?

A. Not fromthat back house, no.

Q Do you record individual conversations with
your i Phone of Perks?

A. | have in the past.

Q Ckay. Fromwhere did you take those
recordi ngs?

A.  From ny back deck off of ny bedroom

Q On approximtely how many occasi ons have you
recorded conversations from Perks from your back
bedr oonf?

A. | don't know. Five or six.

Q Do you know whet her the drinks that were
shown in the video that you provided to the police
departnment to M. Bonavita were al coholic or

nonal cohol i c?

A. | would have no idea.
MR ZEHNDER: Ckay. | have no further
guesti ons.
MR BLAKE: | have nothing further for

this w tness.
THE HEARI NG OFFI CER° Thank you.
Ms. Sawi n, thank you for --
MR BLAKE: Thank you.
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THE HEARI NG OFFICER: -- comng forward
today. | would ask you to please be seated but please
remai n.

THE WTNESS: Ch, thank you.

THE HEARI NG OFFI CER Thank you.

MR, BLAKE: Thank you. | appreciate it.

THE HEARI NG OFFI CER: Attorney Bl ake, do
you have any further witnesses to call?

MR. BLAKE: Well, | have further
Wi t nesses but not any further w tnesses for the
July 24th incident.

THE HEARI NG OFFI CER:  All right. Wat |
would i ke to do is then proceed to Attorney Zehnder's
exhibits and witnesses relative to the issue of
July 24th. I'mtrying to do these in chronol ogi ca
order so as not to confuse the hearing officer.

So, Attorney Zehnder, you now have the
opportunity to offer exhibits and witnesses relative to
the all eged violations alleged to have occurred on
July 24th. How would you like to do this?

MR. ZEHNDER: | would like to ask
M. Powell to cone to the stand -- or, the podium

MR. PONELL: Can | sit up here?

MR ZEHNDER: Right here is good, if you
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don't m nd.

THE HEARI NG OFFI CER°  And | do know t hat
M. Powell presented hinself for oath; so I know he's
been swor n.

Ben, do you have any exhibits to present
at this tinme?

MR. ZEHNDER: Yeah. | have one set of
exhi bits, two photographs that are screenshots.

THE HEARI NG OFFI CER:  Wbul d you like to
use nunbers?

MR. ZEHNDER: No. | think we can keep
right on going. Was the last round F or G?

THE HEARI NG OFFI CER:  The | ast exhibit
entered was H, as in "Henry."

MR. ZEHNDER: So | woul d ask that these
be 11 and 2.

MR. BLAKE: Well, what we typically have
been doing is doing yours 1, 2...

MR ZEHNDER: So you just call them --

MR. BLAKE: -- Exhibit 1, 2..

MR. ZEHNDER: Fi ne.

MR. BLAKE: So then, you know, ours are
| etters and yours are nunbers.

MR ZEHNDER: That's fi ne. So those w |
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be Exhibits 1 and 2.

THE HEARI NG OFFI CER:  So Exhibit 1 --
excuse ne -- Exhibit No. 1 1 will describe as -- it
| ooks to be sone sort of photograph on 8 1/2-by-11 paper
t hat says "Tuesdays with Pat." And then the second one,
i tem nunber 2, says "Add a caption" and has a date of
Wednesday, August 11, 2021, 2:26 p.m |Is that correct
as far as Exhibits 1 and 2?

MR. ZEHNDER: | believe it is.

THE HEARI NG OFFI CER°  And t hese are
exhibits that relate to the allegations relative to the
date of July 24, 2021?

MR, ZEHNDER:  Yes.

THE HEARI NG OFFI CER:  Thank you. So
ent er ed.

(Exhibit 1, photograph, so marked.)

(Exhi bit 2, photograph, so marked.)

THE HEARI NG OFFI CER: Attorney Zehnder,
pl ease present any w tnesses.

TAYLOR POVELL, previously sworn.
EXAM NATI ON
BY MR ZEHNDER
Q M. Powell, could you please just tell the

hearing officer your nane.
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A. Taylor Powell, manager on record/ owner/
operat or of Perks Coffee Shop & Beer Garden.

Q And, M. Powell, where were you on the night
of July 24th?

A. | was worKking.

Q \Where were you wor ki ng?

A. | was at Perks.

Q Ckay. And you have heard the testinony of
Det ecti ve Sergeant Brackett?

A.  Yes.

Q Okay. And where were you at the tine that
this incident was occurring adjacent to Perks?

A. | was inside Perks, inside our property at
Per ks.

Q Ckay. Were you aware as to whether or not
any of your enpl oyees were outside during this tine?

A. Yes. The remark that there was no staff on
the sidewalk is false. Oficer Lincoln is not here for
us to ask himthat in person, but we had nmultiple people
on the sidewalk trying to control the crowd and di sperse
the crowd that we usual ly al ways do.

Q Ckay. So describe --

THE HEARI NG OFFI CER: Attt orney Zehnder,

if you could yield for a mnute, | do want to put on the
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record that Oficer Lincoln is not present, through no
fault of his own, with circunstances far beyond his
control. Thank you, Attorney Zehnder.

MR, ZEHNDER:  Sure.

Q M. Powell, would you pl ease describe for
the hearing officer the procedures -- any procedures
that you have in place for controlling crowds and
patrons at or around closing tine.

A. W stop serving al cohol before 12:40 every
night. 12:30, it's known, is last call, and we have all
the bartenders get on that sanme page where they say,
"Hey, that's it. Last call.” W try to close out the
tabs. We try to work on getting people out of there.

Peopl e are enjoying thensel ves, they want
to stay. It's always difficult, but we make sure that
there's not a single patron on the property after
1:00 a.m | believe the Town gives you until 1:15 as a
grace period. W don't even want the 15-m nute grace
period. W want people gone by 1:00 a. m

So we do everything in our power to do so
and escort people out. You know, we politely in the
begi nni ng say, "Hey, tine to wap it up, tine to go,
finish up." People get the nessage, but | think, when

we turn the lights on and we kill the fire pit, that
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really sends a nessage |like, okay -- it's kind of a
spooky, eerie feeling -- it's tinme to go. W do that at
about 12:40 -- try to get people out.

Q Now, on the night of July 24th were there
any of your enpl oyees outside on the sidewal k at the
time of this incident?

A.  Yeah. Jack Huber was. He's our |ead
bartender -- he's been working for us -- with us for
five years. And ny right and left hand is ny w fe,
Sarah Powell. She was there and saw all the officers
interacting with, what it |ooks |ike, Andrew Bonavita.

Q On the night of July 24th did you interact
with any police officers?

A. No. Nor did ny staff, to ny know edge. |
t hi nk one of them m ght have asked if they need any hel p
wi th anything, but we definitely had staff on the
si dewal k and were there.

Q Ckay. And have you read the police reports?

A. | sure have.

Q OCkay. D d you read the police report, as
stated by Oficer Lincoln, that M. Bonavita had offered
to pay for the fence?

A. | sure did, yes.

Q Ckay. And did you read the police report
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that the offer to pay for the fence was refused by the
honeowner ?

A. Yes, | read that. And | also got a second
verbal fromny staff nenber that overheard himsay they
didn't want to accept paynent, they wanted to get us in
troubl e.

Q OCkay. On the night of July 24th, | think
you testified that M. Huber was outside?

A. Correct.

Q And your wife, Sarah, was outside?

A. Correct.

Q Ckay. Wre they outside during the tine
that that incident occurred?

AL At the tine they were, and after because
there were officers there who were going to nmake sure
t hat everyone had their Ubers and got out of the
property. So they were probably there until 1:20 or
1:30. | don't know the exact tinme but after closing
hours, yeah.

Q Are you aware whet her there are any other
establishnents in the i Mmediate vicinity of yours that
serve al cohol ?

A. There's five or six -- six, | think --

| i censed restaurants and bars.
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Q Let's go one by one. Cosest to you, is
there a bar that's closest to you?

A. Yeah. |In spitting distance it's the Port
Rest aur ant .

Q GCkay. Wiere is that in proximty to your
rest aurant ?

A. It's on the western edge of our property.
So they abut our property.

Q Ckay. Do they serve al cohol unti
1:00 a.m ?

A.  Oh, yeah.

Q Ckay. Were they open on the night of
July 24t h?

A.  Yes.

Q Okay. Are there any other bars in the
I medi ate vicinity of yours?

A. There's -- in between the Gey Gull's
property and ours there's the Hot Stove Sal on. They
close at 1:00 as well, just like their |icense --
everyone's license in town. Across the street from
there is the 3 Monkeys Restaurant. And then on the back
side of the building is the Mad M nnow Rest aurant and
Bar. 3 Monkeys is a restaurant and bar as well. And

then down the street -- | believe the Sea Gille was
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cl osed by then, but down the street is Enber Restaurant
and Bar .

Q Ckay. Now, do you meke observations of the
area of Main Street in the vicinity of your bar at or
around closing time, generally?

A.  Yeah.

Q Ckay. Could you describe Main Street in
that area at closing tinme, generally.

A. People are -- it's changed. It's different
now. It's not like it was years ago because there's
sonmet hing knew, and it's Uber. And people don't get in
cars or worry about designated drivers, but people are
| ooking for rides. Cenerally, people kind of funnel out
of all the different places and the town is noisy, just
like it's been since |'ve been living there. For over
15 years | hear noise in the commercial district.

Q GCkay. What is the tinme period that people
are looking for rides or are, as you say, noisy?
Cenerally, what is the tinme period when you hear the
noi se?

A, After 1:00 a.m

Q Until when?

A. Until they get in their cars or they want to

be qui et or nmake noise or not. | nean, people are --
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like to talk with their friends while they're waiting
for a ride.
Q But is it an hour? two hours? three hours?
A. No, | don't -- | nean, | live above -- like,

literally on 28; so all throughout the night | hear

peopl e wal ki ng down the street and naking noise. It
just doesn't go away. It never has, and | don't think
it ever wll because it's Downtown Harwi ch Port. But

|'d say after 1:00 it's probably noisier because there's
all six different restaurants and bars that are closing
that people are | ooking for rides. But once they get
their rides, it quiets down.

Q So could you give a tinme period? Is it half

an hour? 20 m nutes? an hour?

A.  Yeah. | would say, you know, 1:30-ish
maybe, you know. It depends on the night. | think a
weekend -- weekends are usually busier. And, again,

this is all during the seasonal tine on the Cape; so
it's when the Cape is bustling and busy in the
summerti nme.

Q I'mgoing to show you what's been marked as
Exhibit 1 and Exhibit 2. And can you tell the hearing
of ficer what Exhibit 1 is.

A. Ckay. Exhibit 1 is a screenshot, and it's
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fromthe Port Restaurant's Instagram And it says
"Tuesdays at -- Tuesdays with Pat @uautibar,” and then
the tag -- this little -- what |ooks Iike a buoy, which
is the little button on it that says "The Port," that's
a geotag actually tagging the |location of where it's at.
And at the top you'll see it says "The Port Restaurant”;
so it is a screenshot fromthe Port's |Instagram on our
phone.

And the second, E2, or nunber 2, is what
an i Phone can do to show you the tinestanp and actually
the tinme and date of when the screenshot was taken.

So if you ook at the first one, it says
20 hours ago. This is all wthin 20 hours, and it's the
next day, which is August 1llth at 2:26 a.m, that the
story that the Port actually put up on their |nstagram
was screenshot. So this was not captured with any
wi retapping, different illegal ways. This is just a
screenshot off of an i Phone.

Q How did you obtain this screenshot?

A. Fromfollow ng the restaurant.

Q Following it on Instagranf

A. Yeah. It's a public Instagram account.

Q GCkay. And |looking at the first exhibit, 1

do you see the four people in the screen?
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A. Correct. Yeah.

Q And what are they doing? Wat are the three
at the counter doing?

A. They're taking shots off a device.

THE HEARI NG OFFI CER:  Counsel, if | nay,
| see five people.

MR ZEHNDER: You're right. There's a
set of shoulders there. | amso sorry, M. Powers.

THE WTNESS: You're right.

Q O the four conplete bodies, you can see the
three at the bar, the three conplete. Wat are they
doi ng?

A. They're drinking alcohol. It |ooks like
they're all about to take a shot together.

Q Ckay. And, then, the gentlenman standi ng up
with sonmething in his hand, what is he doing?

A. | would identify himas Andrew Bonavita.

Q Ckay. Thank you

A. It looks like he's drinking al cohol, to
answer your question. | don't know what's in the cup,
t hough.

Q And have you been -- since the night of
January 24th -- I'msorry, July 24th -- have you been

served with any notice of violation fromthe police
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departnent for underage drinking?
A. No. M first notice was when we got notice
of this hearing.
Q Ckay. Have you received any notice fromthe

ABCC about an investigation for underage drinking?

A. W' ve never had any

drinking at our establishnment -
MR. ZEHNDER:  No
THE HEARI NG OFF

At t orney Bl ake,

I ssues wi th underage
- or over-serving.
further questions.
CER.  Thank you.

any questions?

MR. BLAKE: | do. | have a couple.
EXAM NATI ON
BY MR BLAKE:
Q Sir, I'"'mgoing to show you a picture that's

been marked F6B

A.  Yes.

Q Is that your bar?
A.  Yep.

THE HEARI NG OFFI CER: Attt orney Bl ake,

coul d you repeat that, please.
MR. BLAKE: | asked himif this was his
bar, and he said, "Yep."

THE HEARI NG OFFI CER: VWi ch exhibit are

we wor king of f?
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MR BLAKE: FG6B.

THE HEARI NG OFFI CER:  And what was the
response?

MR, BLAKE: "Yep."

MR. ZEHNDER: The answer was "yes."

THE HEARI NG OFFI CER:  Thank you.

Q Sir, you just testified, regarding the
Exhibits 1 and 2, that the gentleman in the back
standing up, in, what |ooks like, a blue shirt, with a
gl ass, was Andrew Bonavita?

A. That's what they say his nane is. Yeah. |
don't know hi m personally.

Q Is it Andrew -- M. Bonavita?

Ri ght .

Do you know hi nf?

No.

Then why did you say that?

> O >» O »F

Because | don't know him | -- we have this
because we know, when this night happened, we were on
the sidewal k and identified himthere and then said,
"Hey, look, he's at the Port drinking"; so we screenshot
it. That's why we have it.

Q So you don't know the guy at all?

A. Not personally, no, I don't know him But |
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don't forget a face.
Q \Were did you see his face? D d you see his

face in your bar that night?

A. | actually was on the sidewal k too. | saw
himthat night on the sidewalk. | didn't interfere with
the police officers. 1've seen this person before

because | don't forget a face. So when we saw that he
was at the establishnent next door drinking alcohol, we
took this picture, which is Exhibit 1 and 2.
Q So you're saying this is alcohol; right?
A. | nmean, | would guess yeah.
Q Ckay. So the photograph that | see here --
A. But | can't say for sure.
THE HEARI NG OFFI CER:  Fol ks, if you could
hold for a second.
Could you just -- | don't see what you're
hol ding up. Could you just tell nme what you're --
MR, BLAKE: Photograph F6B.
THE HEARI NG OFFI CER:  And what was the
ot her one you held up?
MR. BLAKE: Exhibit 1.
THE HEARI NG OFFI CER° Thank you.
Q F6B -- you're saying in Exhibit 1 that's

al cohol ?
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A | can't say either --

Q Can we say this is alcohol in this one?

A. | want to be -- | cannot say either way if
there's alcohol in his cup in any picture.

Q Is this M. Bonavita? Do you renenber --
you never forget a face. |Is that M. Bonavita?

A. It appears, to ne, that it is him yeah.

MR BLAKE: All right. | have nothing
further.

MR. ZEHNDER: Okay. Nothing further.

THE HEARI NG OFFI CER:  Ckay.

| "' mgoing to have sone questions because
I"mnot followng along, but I wll reserve that for a

little bit |ater.

Do you have any nore w tnesses?

MR. ZEHNDER: No further w tnesses.

THE HEARI NG OFFI CER° And do you have any
nore w tnesses?

MR BLAKE: | have nothing. Not in this
i nstance. There's a couple others.

THE HEARI NG OFFI CER Thank you.

So | want to ask of the witness but also
have both counsels ready to educate nme -- |I'm |l ooking at

Exhibit F-6B, as in "boy," and | can't nake anybody out.
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MR BLAKE: He just testified that it was
Bonavi t a.

THE HEARI NG OFFICER:.  Well, this is for
the witness, if | may, Attorney Bl ake.

So you have just -- | thought | heard you
say, in response to Attorney Bl ake's question, that you
see the individual that has been referred to all day as
Andrew Bonavita in F-6B. | would ask you to cone
forward and point out to ne where you see hi m because
you' ve testified that you saw him and |I'm having
difficulty making out this photo.

THE WTNESS: Ckay. Cone forward?

THE HEARI NG OFFI CER:  Yeah.

THE WTNESS: Ckay. So this is what this
is all about. She's -- right above this is where she's
been filmng this; right?

THE HEARI NG OFFI CER:  Yeah. \Where is
M. Bonavita?

THE WTNESS: It looks like him [It's
blurry, but that's who they're saying is himin these
pi ctures.

THE HEARI NG OFFI CER:  Thi s guy ri ght
here, is that who you claimis M. Bonavita?

THE WTNESS: It's the sane person there,
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is what |I'm saying.

THE HEARI NG OFFI CER  What |'m saying
is -- Attorney Bl ake asked you do you see --

| believe you asked, Attorney Bl ake, if
M. Powell sees M. Bonavita in Exhibit F-6B. |Is that
what you asked, Counsel, nore or | ess?

MR BLAKE: | did. And he responded
"yes. "

THE HEARI NG OFFICER:  And this is the
gent | eman?

THE W TNESS: Yeah. Back here.

THE HEARI NG OFFI CER: And, Attorney
Zehnder, did you see who that was?

MR. ZEHNDER: | did.

THE HEARI NG OFFI CER° Thank you.

| appreciate it, everybody.

Thank you, Taylor. You can be seated but

pl ease renain.
THE W TNESS: Sure.
THE HEARI NG OFFI CER° So, to both

counsel, what I'd like to do, unless you have

concerns -- I'mnot using the "O" word -- is a sunmation

for both parties on the allegations regarding July 24th.

MR BLAKE: |'m happy to give a
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sunmmat i on.

THE HEARI NG OFFI CER:  Thank you. So,
Attorney Bl ake, we'll start with your sunmation as
relates to the alleged violations on July 24, 2021.

SUMVATI ON

MR. BLAKE: The violations here are that
there was an illegality at the Perk Restaurant. As you
can see fromthe evidence, photographic and testinony,
that there was an underage individual who was
over-served sonewhere, at either -- at the Perk or one
of the other restaurants, and he was drunk, he fell into
a fence, he broke a fence.

Wth respect to his service, we are sure
that he was in the Perk Restaurant. The manager hi nself
has identified himin the Perk Restaurant w th, what
appears to be, an alcoholic beverage in his hand. He
got two beverages fromthe bar area.

In my opinion -- or, based on the
evi dence provided, the Perk has allowed an illegality at
their restaurant; that is, they have served sonebody who
i s under age.

THE HEARI NG OFFI CER:  Thank you. Does
t hat concl ude your cl osing?

MR. BLAKE: It does.
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THE HEARI NG OFFI CER:  Thank you.

Att or ney Zehnder?

MR. ZEHNDER: Thank you, M. Powers.

SUMVATI ON

MR. ZEHNDER: First of all, there's no
evidence in front of the Court that he was underage.
There is only the hearsay testinony of Oficer --

THE HEARI NG OFFI CER°  For the record,
there is no Court. There is just a hearing officer.

MR. ZEHNDER: |'msorry, it's hard to
break habits.

THE HEARI NG OFFICER: | know. [It's old
habits that are hard to break.

MR. ZEHNDER: It's hard to break habits.

O ficer Lincoln didn't testify today.
Det ective Sergeant Brackett had no personal know edge of
Andrew Bonavita's presence on the property. There has
been no testinony about his age. There has been no
presentation of his driver's license or any information
in front of the hearing officer. So the only thing in
front of this board is the indirect evidence of the age
of M. Bonavita.

There has been no investigation by the

ABCC. Based on the investigation by the police
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departnent, who was in the best position to exam ne

M. Bonavita's driver's license, and the information
that was presented to the police departnent, there was
no investigation as to underage drinking. So | don't
beli eve that there has been any denonstrated evi dence of
under age drinking on the property. Also, there has been
no testinony about the ID, if any, that was presented by
M. Bonavita to Perks.

M. Powell has testified about the
procedures they took to be out there. He's testified
about the closing operations there and that the
activities of Perks have been reasonable. They have
been consistent with the normal and usual activities
undertaken by a drinking establishnment to try to contro
activities by their patrons, but |I don't believe that
anyt hing that's happened here has been inproper in any
way .

The only thing that's happened here is
that a patron of either the Port or Perks, or both,
based on the report that was submtted by Oficer
Lincoln, fell through a fence and offered to pay for the
fence. It was refused to be paid for by the nei ghbors,
who have made repeatedly -- who have nade repeated

conpl ai nts about the prem ses, including, you know,
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singing "Happy Birthday," the honking of horns in the
street, repeated vi deotapi ng.

So, clearly, the neighbors are not happy
with this establishnent, but normal and usual operations
in and of thenselves are not actionable by the Town.
Thank you.

THE HEARI NG OFFI CER: Thank you. That
concl udes your summation? Thank you, Attorney Zehnder.

So, then, | would inmagi ne we want to
proceed with allegations relative to -- Attorney Bl ake,
can you help ne find the date on --

MR BLAKE: It would be August 7th.

THE HEARI NG OFFI CER:  And, Attorney
Bl ake, 1'mgoing to ask that -- we were relying upon
Exhi bits F-7, F-8, F-9 --

MR. BLAKE: No. F-7 and 8. 9 appears to
be August 19t h.

THE HEARING OFFICER: Is that a third
matter to be di scussed?

MR. BLAKE: And there's a fourth one.
F11 and F12 are al so August 26t h.

THE HEARI NG OFFICER:  All right. So for
this next date in question you're relying on

Exhi bits F-7 and F-8; correct?
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MR. BLAKE: That is correct.

THE HEARI NG OFFICER: Al right. So
t hose exhi bits have already been entered into the
record; so at this point |1'd ask you to call any
wi tnesses relative to alleged violations alleged to have

occurred on August 7, 2021

MR BLAKE: 1'mgoing to call Keith
Kannal ly -- Patrol Supervisor Kannally.
THE HEARI NG OFFI CER: | do recogni ze

O ficer Kannally and know that he was sworn earlier.
PATROL SUPERVI SOR KEI TH T. KANNALLY, previously sworn.
EXAM NATI ON
BY MR BLAKE:

Q Good afternoon, sir

A. Good afternoon.

Q How are you this afternoon?

A Very well.

Q Can you spell your l|ast nanme for the record,
Sir

A Sure. K-A-N-NA-L-L-Y.

Q GCkay. And what is your current position?

A. Patrolman for the Town of Harw ch.

Q Al right. And how |ong have you been

pat r ol man?
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A. 15 years.
Q Sir, do you know why you're here?
A. | do.
Q Wiat's your understandi ng of why you're
her e?
A. It was an incident back on August 7, '21, a

report of sonebody urinating on sonebody's property.
Q OCkay. D d you go out and investigate that
i nci dent ?

MR ZEHNDER: M. Powers, I'msorry to
interrupt, but the notice of hearing violation,
bel i eve, has to do with incidents occurring on
Oct ober 3rd.

THE HEARI NG OFFI CER°  What exhibit are
you | ooki ng at?

MR. ZEHNDER: |'m | ooking at the
Novenber 2nd -- hold on, | better give you the exhibit
nunber. It's the second notice of disciplinary hearing.
G ve ne one nonent, please. It's Exhibit C 3.

THE HEARI NG OFFI CER: Attorney Bl ake, |
see Exhibit C 1, Septenber 15th, giving notice that
Oct ober 20th woul d have been rel ative --

MR. BLAKE: -- to the July 24th.

THE HEARI NG OFFI CER:  July 24, 2021
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MR. BLAKE: Yeah.

THE HEARING OFFICER: C-2 is just notice
that it's going to be continued. And C3 is indicating
al l eged violations on Cctober 3rd. Do we have any
material that relates to violations alleged to have
occurred on August 7th?

MR BLAKE: | don't see anything in the
hearing notices that reference allegations to the August
vi ol ations; so we can skip over those and we can go
right to the Cctober 3rd violations, in which case | am
going to ask Detective Sergeant Brackett to cone back up
to testify.

THE HEARI NG OFFI CER:  So, Officer
Kannal |y, thank you.

Do we have an expectation that Oficer
Kannally is going to be a witness for any future matters
to come before this hearing?

MR. BLAKE: | do not.

THE HEARI NG OFFICER: |s there any
objection to releasing Oficer Kannally?

MR, ZEHNDER:  No.

M5. SAWNS: This was in our packet --
August 7t h.

MR. BLAKE: What is it?
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THE HEARI NG OFFICER:  If all w tnesses
could yield for a nonent, please, and have a seat. So,
folks, we're going to take a ten-mnute recess and cone
back at 2:41.

(Recess from2:32 p.m to 2:41 p.m)

THE HEARI NG OFFI CER:  Seeing as it's
2:41 p.m, | call this hearing back to order on Tuesday
Novenber 23, 2021

| just informed all present that the Town
has, what is considered to be, a defective notice
regarding all eged violations alleged to have occurred on
August 7, 2021, and August 19, 2021; so the Town w ||
eval uate that situation to determ ne the best next
st eps.

For the purposes of this hearing,
however, we will now progress to the alleged violations
al l eged to have occurred on Cctober 3, 2021. For the
record, we had O ficer Kannally and O ficer Dutra.

G ven that they were witnesses for allegations regarding
those two ot her dates, they have been di sm ssed.

So at this point, Attorney Blake, 1'd
turn it over to you for -- you have already entered
exhibits into the record for allegations alleged on

Cctober 3rd; is that correct?
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MR. BLAKE: | have. Those would be G,
2, 3, and 4.

THE HEARI NG OFFICER: Al right. So we
have Exhibits GL through 4 that inpact upon this part of
the hearing. Those have already been entered into the
record.

And, Attorney Zehnder, you have those as
wel | ; correct?

MR. ZEHNDER: | do.

THE HEARI NG OFFI CER:  And, then, at this
poi nt, Attorney Bl ake, are there any w tnesses you want
to have weigh in on this particular matter?

MR, BLAKE: | do. 1'd Iike to have
Det ecti ve Sergeant Brackett.

THE HEARI NG OFFI CER:  And so Detective
Sergeant Brackett was sworn earlier.

Thank you, Detective Sergeant. Wl cone
back.

DETECTI VE SERGEANT BRACKETT: Thank you.
G ad to be back.

DETECTI VE SERGEANT ROBERT C. BRACKETT, previously sworn.
EXAM NATI ON
BY MR BLAKE:

Q Good afternoon, sir. How are you this
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af t ernoon?
A I'mwell. Thank you.
Q Sir, you just heard the hearing officer

reference allegations with respect to some noi se and

| oud screaming at the Perk on Cctober 30th -- strike
that -- COctober 3, 2021. D d you have an opportunity to
i nvestigate those -- the | oud screan ng?

A, Yes, | did.

Q D d you actually show up at the restaurant?

A. | was. | was actually working an overtine
patrol shift on that evening -- at that date and tine.
Q Ckay.

A.  And at about 1:05 in the norning on Sunday,
Cctober 3rd, officers were dispatched to the area of
Perks Coffee & Beer Garden for the report of |oud
screanm ng comng fromthe area of Perks Coffee & Beer
Garden. The caller was advised and the reporting party,
we were told, were calling fromthe area of Sea Street.

At the tine that the call was dispatched
I was on Braddock Street. | had just conme from Bank
Street Beach. | was com ng up Braddock Street, and I
had stopped to talk to a couple of gentlenen that had
wal ked through a path. There's a pathway that cuts --

in the 28 area that cuts through a couple of the yards
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on Braddock that's comonly used to cone through there.
| happened to be talking to a couple of gentlenen there
when the call came in; so | was parked -- stopped right
in the area of nunber 42 Braddock.

So at the tinme of the call | stopped, put
t he wi ndows down, shut the car off, and |listened, and |
was able to hear a lot of |loud yelling and scream ng.
And it's inportant to note it wasn't |ike a fighting
type of thing. It was nore a jubilation than a
fighting.

Q About how far away was this from Perks?

AL So | was able on Google Maps to draw a |line
fromthe front of 42 Braddock to the area of Perks. It
was approximately 550 feet in a straight |ine.

So when | say that the noise was com ng
fromthe area of Perks, | only referenced Perks in the
sense of that's what the caller described. So at the
time the noise was comng fromthat general area, but |

ref erenced Per ks because that's what the call er had

sai d.
Q And the Port's there as well -- correct? --
A. The Port is there, correct.
Q -- with a variety of other restaurants;
correct?
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A. That is correct.

Q Ckay.

A. So | drove to the area. And as | was coni ng
down, traveling west on Route 28, as | approached the
area of Route 28 and Sea Street where Perks and the Port
Restaurant are, there was a | arge group of peopl e,

pr obably about 30 people, in the road surrounding --

there were, like, two vehicles in the road that the
people were all surrounding. |'mnot quite sure what
was going on. | pulled up. | just put ny blue lights

on and stopped in the road. Once the blue |ights went
on, everybody kind of found their way to a sidewal k and
the two cars noved al ong.

It was ultimately determ ned that those
two cars were Ubers and that people had congregated
around the cars to try to determne if they were their
Ubers or not. So there was no type of altercation or
anything |ike that on that.

Q Was it obstructing the public way?

A. They were but there was nobody el se on the
road other than those two cars at that tine and nyself.
But they were on the road. So as | got out there, there
was, you know, a crowd of people on the sidewal k. |

counted, you know -- unofficially, |I counted -- | tried
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to do a head count of what | could. There was about 60
peopl e on the sidewal k.

It's inportant to note that it's about a
four-foot sidewal k width, and all the people were on
that sidewal k in front of Perks and then over towards
the Port and then in front of -- also over towards,

i ke, 547 Route 28. Everybody was congregated on the
sidewal k. It's inportant to note at that tine that
everybody was out of Perks; so Perks, the establishnent,
was enpty. So this was all of the crowd from Perks.

Q How do you know that?

A. It's open. You could see it. And all the
personnel that was working at Perks were out on the
sidewal k at that tinme. | believe | spoke to Taylor. He
was out there, as well as three or four other people
from Perks who were identified by shirts they were
wearing. And they were out there trying to nove the
crowd al ong.

And it's inportant to note that that
crowmd was primarily all from Perks, both from speaking
to Taylor and | had gone by there just a short while
prior to that on ny way prior to going down to Bank
Street Beach. And the Port Restaurant was enpty. There

was barely anybody there at that tinme. Perks was
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extrenely busy. At that tine there was al so no noi se
violation or anything. It was busy. Perks was busy but
calm So that crowd was -- ny determ nation, based on
speaking to Taylor and the fact that the Port was enpty,
is that they were all fromthe Perks Beer Garden.

Tayl or and his staff were busy worKking
that crowd -- trying to nove that crowd al ong. The

crowmd was very |loud. They were being very boi sterous

and loud. It was primarily one small group. |

shouldn't say "small group.” There were probably about
20 foreign visitors. | believe they were from Argenti na
or Venezuela. |In speaking to them there was a | anguage
barrier.

It was very hard to contain that group,
to keep themon the sidewal k. They kept just -- they
wer e based on the sidewal k, com ng out onto the road; so
we kept trying to -- we ultimately had to, nyself, nove
them across the street just because it was a bigger area
across the street.

The crowd was there. The crowd was | oud
and boi sterous but not any -- it was not -- they were
cooperative. This crowd of foreign visitors were all --
you know, at one point it seenmed |like they were chanting

soccer chants. | nean, they were just -- they were
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having a good tinme. They were |loud. And there was a
| anguage barrier there in trying to get themto
under st and they needed to be quiet.

Q D d you stay until the area cl eared?

A. | stayed there until about 1:43 before
everybody cleared that area. And it was prinmarily that
group of those foreign visitors waiting for nultiple
Uber s.

It's inportant to note -- it seens |ike
we' ve experienced it in a good way -- that a |ot of
peopl e that are exiting these establishnents are taking
Ubers. The problemis they -- nobody has control over
that, but they order their Uber fromthe establishnent;

the Uber tells themthey're going to pick themup right

there; so everybody -- there's a |arge crowd of people
that are waiting on those sidewal ks not dispersing for
pur poses of waiting for an Uber. And while they're out
there, they're | oud.

Q Now, are you saying -- | nean, it sounds to
me like this isn't a new problem

A It's not.

Q Have you had multiple conplaints about this?

A. W get various conplaints, but you do see at

closing tinme at both establishnments -- sonme nights it's
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| ouder, sone nights it's not, but there's a | ot of
people who wait for Ubers on those sidewal ks, and on a
busy night it could be -- sone nights are | ouder than
others. But in fairness, Taylor and his staff were out
there trying to nove that crowd al ong.

Q So would you agree that the noise conplaint
was substanti ated?

A.  The noise conplaint was valid. It was |oud.

MR. BLAKE: kay. | have nothing
further.
THE HEARI NG OFFI CER° Thank you.
Attorney Zehnder, your w tness.
EXAM NATI ON
BY MR ZEHNDER

Q Detective Sergeant.

A. Good afternoon.

Q Soit's fair to say that, based on your
observations of distance, that there was a viol ation of
a Harw ch noise bylaw, neaning that there was clearly
audi bl e sound 150 feet away fromthe source?

A.  There was.

Q And al so, based on your testinony, this was
occurring after Perks had cl osed?

A. That's correct. Wll, it was about 1:05.
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Q Ckay. Based on your observation, it was by
patrons on the street, and not within Perks, at the tine
they were making this noise?

A. That's correct. Perks was -- Perks --
because, | believe, at one point | walked a little ways
in, in speaking to Tayl or, and you could see that there
were no patrons still within the confines of Perks Beer
Gar den.

Q Okay. And | think, based on your testinony,
it's clear that the Perks enpl oyees were undertaking
their responsibilities to try to disperse the crowm and
nove peopl e al ong?

A.  They were.

Q GCkay. And | think, based on your testinony,
the people that were on the street were conpliant with

your orders?

A.  No.

Q Ckay.

A. They really weren't. | mean, in fairness,
they were -- even with us trying to keep themquiet in
uniform they were still being | oud.

Q They were still being I oud, okay.
A. But they were -- it's hard to explain. They

wer e cooperative people. They had just been drinking
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all night and having a good tine. |It's |oud.

Q Ckay. Was anybody cited for public
I nt oxi cati on?

A.  No.

Q Were you aware that anybody who was dri nking
was under age?

A.  No.

Q And | think you described this, for |ack of
a better term phenonenon in which people are
congregating for the purpose of trying to get into their
Ubers or get their Ubers; correct?

A | don't knowif I'd call it a phenonenon,
but it is what it is. [I'mgoing to quote ny inner Bil
Belichick. It is what it is.

Q It is what it is.

(Si mul taneous tal king.)

BY MR ZEHNDER

Q Thank you. | guess what I"'msaying is, this
dynam ¢ of people having to | ook at an Uber arriving,
i nquiring whether it's their Uber, and getting into the
car creates an additional delay in ternms of people
getting into their cars, as opposed to, for exanple,
peopl e wal ki ng around the parking |l ot getting into their

cars?
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A It's a very fair assessnent.
Q Ckay. Thank you
So would it also be fair to say that

there really isn't sonething that an establishnent |ike
Perks can do to alleviate this concern, nmeaning, by this
activity happening in the street in front of Perks after
closing hours, it's not by reason of a fault of Perks in
not conplying with their liquor |icense obligations.
Wul d that be a fair statenent?

A Wll, | don't think I"'min a position to
assess what can or cannot be done.

THE HEARI NG OFFI CER: Can you repeat that
again -- that |ast part.
MR, ZEHNDER: | can try.

Q Wiat I'msaying is, Perks has an obligation
under the ternms of their liquor license to undertake
certain activities in terms of making sure that the
patrons that conme in are |lawful; that people are not
over-served; that, as people |eave, they are dispersed.
Can you identify a failure of Perks on this evening of
October 3rd in terns of sonething that they did wong in
creating this particular dynamc out in the street?

A. | don't see that there was any -- | can

agree wth that statenent. | don't think there was
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anything in particular that they could have done
different.
| think we're -- | think it's a tough

situation for the nei ghborhood when you have -- not that
it was, in effect, an issue on this particul ar night,
but when you have two |iquor establishnments right next
to each other that both close at the exact sane tine,
wWth large capacities and a snall sidewal k area, it's an
issue that's difficult to deal wth.

Q Soit's fair to say that that issue and
t hose sol utions are above your pay grade?

A. Yeah. It's out of ny league. [It's not in
my position to say what can be done about that.

Q Ckay. And, finally, did you cite any of

these individuals in the street for noise violations?

A. | did not.
MR. ZEHNDER: Ckay. | have no further
guesti ons.
MR, BLAKE: | have nothing further.

THE HEARI NG OFFI CER:  Thank you.

Detective Sergeant, if you could remain
for a nonent, please, | want to go to Exhibit G 2, which
is referred to as the Harwich call summary, printed

10/ 5/ 2022 for date 10/3 -- excuse ne, 10/5/2021 -- for
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date 10/ 3/2021, Sunday, and the call nunber is 21-13152.
Do you have access to that?

THE WTNESS:. | do.

THE HEARI NG OFFI CER Okay. Thank you.

The way | understand to read these is,
first, at 0105 a.m a noise conplaint is called in to
Di spatch. |Is that a fair way for ne to sunmari ze t hat
first line?

THE WTNESS: So that's a fair way to say
that that is when the dispatcher entered it in

THE HEARI NG OFFI CER° Thank you.

THE WTNESS: Now, that time could be

accurate because that -- they could back-tine that if
there was a delay, but that is -- should be the tine of
the call, correct.

THE HEARI NG OFFI CER:  All right. Thank
you. Because -- that's very hel pful because | go down
to the bottomwhere it says "Narrative 10/ 03/2021 at
1:11 a.m" and "dispersing crowd.”™ And the reason
note that is -- is it fair to take that reference and
then match it to your narrative, which is 4, page 2,
item nunber 8? Do you have that in front of you?

THE WTNESS:. | do.

THE HEARI NG OFFI CER:  And then you -- it

BEACON COURT REPORTING SERVICES
(774) 678-4255




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O A W N B O

Show Cause Hearing - Novenber 23, 2021 102

states in the | ast sentence "Detective Sergeant Brackett
remai ned on location with this group until approxi mately
1:43 a.m, until the |last Uber arrived."

So ny question is, is it reasonable for
ne to infer fromthat that you were on-scene, so to
speak, for approximately a half hour helping with crowd
control /di spersal ?

THE W TNESS: Based on reading it, ny
arrival tinme at the location was 01:08:25. So
1:08: 25 seconds is ny arrival tinme. M clearing tine is
1:43:12. And | was on location that whole tine.

THE HEARI NG OFFI CER:  Thank you. And if
| could, you're taking that fromG2 -- correct? --

THE WTNESS: That is fromthe call.

THE HEARI NG OFFI CER -- where the second
phrase "I D" --

THE W TNESS: Under ny | D nunber.

THE HEARI NG OFFI CER:  "118" is you;
correct?

THE W TNESS: Yeah, that is correct.

THE HEARI NG OFFICER: | see what you're
saying there, so "arrived," okay. Bear with ne, I'm

doing math. Al ways a bad t hing.

For about 35 m nutes you were on the

BEACON COURT REPORTING SERVICES
(774) 678-4255




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O A W N B O

Show Cause Hearing - Novenber 23, 2021 103

scene; correct?

THE WTNESS: That's accurate.

THE HEARI NG OFFI CER° And can | infer
fromyour narrative that during that tinme you were
aiding in crowd dispersal, noise abatenent, things of
that nature?

THE WTNESS: | was.

THE HEARI NG OFFI CER:  Thank you.

And | want to pick up on -- and this goes
back to questions by Attorney Zehnder a nonment ago. And
| want to draw everyone's attention to Exhibit H and
specifically pages, what are nunbered as, 12 and 13.

And so page 12 indicates "1.10, Environs of Licensed
Prem ses" and has a subsection A and subsection B, is
what | gathered Attorney Zehnder's questions were
getting to. So | just want to -- do you have the
regulations in front you?

THE WTNESS: | do not.

THE HEARI NG OFFI CER:  Ckay. So what 1'd
like to do is just read that. So what it says is, under
B, "Licensees shall act reasonably and diligently to
di sperse loiterers or patrons who attenpt to congregate
in front of or at the licensed prenmi ses. Failure of the

i censee to keep persons from congregating at the

BEACON COURT REPORTING SERVICES
(774) 678-4255




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O A W N B O

Show Cause Hearing - Novenber 23, 2021 104

i censed prem ses nmay | ead to disciplinary action

agai nst the licensee for allow ng a public nuisance.
Action to be taken by the licensee shall include, (1),
mai ntai ning the front door in a closed position." 1Is
that how you saw the front door to be? C osed?

THE WTNESS: There's no real door.

THE HEARI NG OFFI CER:  Ckay.

THE WTNESS: It's a -- it's an open
pat hway area that they do have a rope or chain,
something that | believe they put across when it's
cl osed, which was in that position.

THE HEARI NG OFFI CER:  And then, "item 2,
"asking loiterers to disperse; item3, pronptly
notifying the police if loiterers refuse to disperse;
(4), hiring a security guard or stationing a security
enpl oyee at the front door to disperse loiterers; (5),
refusing to allow patrons to walk in and out of the
prem ses at short intervals; (6), nmaintaining order in
lines of patrons waiting to get in; and, (7), announcing
that no further patrons will be allowed into the
prem ses if lines becone too |ong or disorderly or
| oud. "

And so | make that reference because |

think it dovetailed with the questions that Attorney
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Zehnder was aski ng, which anount sonmewhat to ny
guestions. | don't recall the question from Attorney
Zehnder specifically, but your response was that you
felt that -- and this is ny paraphrase -- nothing nore
coul d be done by the Perks staff. And that was in

relation to getting the crowd to nove.

THE WTNESS: | don't know if | was that
cl ear-cut about it, but they were doing -- they were
doing what | felt -- | nean, anything nore they could do
wi t hout physically grabbing these people -- | nean, they

were telling these people to nove along, telling themto
nove along. They were trying to get as nmany as they
could to cross the street, even, to go into the
school house parking lot. The problemis people were
waiting for their Ubers; so they would not do that. |
think that's the -- that was the issue they were running
into. They were trying to get these people to nove on.
THE HEARI NG OFFI CER:  Thank you. |

appreciate that. That was hel pful.

MR BLAKE: 1've got one followup on
t hat .

THE HEARI NG OFFI CER:  Sure, Attorney
Bl ake.
111
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RE- EXAM NATI ON
BY MR BLAKE:

Q Did you receive a call from Perks Restaurant
to hel p you disperse these fol ks?

A. W did not.

Q \When you got there, did they ask you to help
t hem di sperse the fol ks?

A. | had conversation, when we first got there,
with -- | think Taylor wal ked out towards the road to
me. | don't think he specifically asked, but he
i ndi cated that they were -- you know, they had been
trying to nove these people along. | nean, he didn't
cone outright and ask, but he did say, you know, nore of
in a defiant -- you know, |ike a defeated way, "W've
been trying to nove these people along."

MR. BLAKE: Thank you.

THE HEARI NG OFFI CER: Attt orney Zehnder,
"Il offer you the sane. Based on ny questions, is
there anything you' d |like to ask?

MR. ZEHNDER: No. | have no further
questions of Detective Sergeant. Thank you.

THE HEARI NG OFFI CER:  Attorney Bl ake, we
go back to you. |Is there anything else?

MR, BLAKE: | have nothing further.
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THE HEARI NG OFFI CER:  No further
W t nesses.

Attorney Zehnder, this is your
opportunity now to present exhibits and/or w tnesses
regarding all eged violations alleged to have occurred on
Oct ober 3rd.

MR. ZEHNDER: M. Powers, | have no ot her
exhibits to offer in this matter. | would ask that
Tayl or Powel| be allowed to address the hearing officer.

THE HEARI NG OFFI CER:  Certainly. And
M. Powell was sworn earlier.

So, Tayl or, please cone up to the
m cr ophone.

And, Attorney Zehnder, the witness is
yours.

MR. ZEHNDER: Rat her than ask questions,
I'"d like to give himan opportunity to address the
hearing officer before the hearing is cl osed.

THE HEARI NG OFFI CER:  Sure.

TAYLOR POVELL, previously sworn.

THE WTNESS: So on that night Sergeant
Det ective Brackett was accurate in saying we did
everything we could. | don't know the exact words, but

we were doing everything we could. There was a | anguage
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barrier. W did ask sonme other officers that were
there, "Wat should we do with the peopl e?"

They said, "I don't care. Just keep them
out of the street.”

W were trying to get themto be quiet.
They just wouldn't be quiet. So it was really just out
of our control.

But in this process | appreciate

everyone's tinme. | want to thank you all and w sh you
all a Happy Thanksgiving -- for you and your famlies.
But before | get away fromthe mc, | did want to

i nclude -- sone questions were asked about ne and our

procedures about getting people out, but nothing was
asked about what our procedures are on letting people
in; that no one is served alcohol in our place wthout
proper identification -- nobody. W don't serve

under age people, period. Oherw se, there would have
been a long trail of this in the past. W just don't do
it.

We ask for backups. W have a door man,
which is inmportant to know. The doorman checks people's
identification. |If there's any suspect of that
identification being false, that whole group isn't

allowed entry into our place. W again -- check it
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again at the bar. |[If soneone has a fake I D, we don't
take it fromthem W asked the police and ABCC,
"Shoul d we be taking people's fake IDs?" W don't do
that. W just escort themout. So we, under oath, do
not serve anybody underage knowi ngly and willingly, nor
will we ever.

And there is -- it's a hard job when kids
are out there trying to get in places and have fake
identification. So if you can |look at the facts, | just
wanted to include that -- that we don't serve underage
peopl e, period. W check, we double check, we triple
check.

| have pictures of what a fake | D | ooks
like, and it's alnost inpossible to tell these days. |
didn't include that in the evidence, but | just wanted
to share that with you guys. That's all

THE HEARI NG OFFI CER:  So thank you. But
| do have a question, then, based on that.

THE W TNESS: Sure.

THE HEARI NG OFFI CER: A nonent ago |
heard you say sonething along the lines of "W --"
nmeani ng, of course, you and your staff -- "W asked
police and ABCC if we should confiscate fake IDs."

THE WTNESS: There is an al cohol neeting
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t hat happens every year, usually before season. The

guestion cones up. It's not -- just it's a public,
open -- all the restaurant |icensees are required -- or
asked to attend. | don't knowif it's required.

THE HEARI NG OFFICER:  Is this the one
that the Town sponsors at the public safety buil ding?

THE W TNESS: Exactly. Exactly. In --
don't know which year, but in the past a question has
been asked about IDs. And |I've asked sone officers on
the side, too, "Should we be taking then?" And they
said, you know, "That's probably not the best idea."
But if they want us to take them | guess we can take
peopl e's | Ds.

But one thing we also do --

THE HEARI NG OFFICER:  If | may, Tayl or,
real quick

THE W TNESS:  Sure.

THE HEARI NG OFFI CER:  So what is the
answer that you believe you' ve heard in the past?
Shoul d you confi scate thenf

THE W TNESS: No.

THE HEARI NG OFFI CER° Thank you.

THE W TNESS: Everyone that works for us

has an al cohol certification training that they go
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t hrough, which al so goes over fraudul ent identification
and ways to serve and not over-serve. And no one worKks
for us unless they've passed this state registry course.

THE HEARI NG OFFI CER° Thank you.

Any further w tnesses, exhibits, anything
to present at this tine, Attorney Zehnder?

MR ZEHNDER:  No.

THE HEARI NG OFFI CER:  Thank you.

Thank you, M. Powell. You may be
seat ed, but pl ease renain.

And, Attorney Blake, I'Il turn it over to
you for a sunmation or cl osing.

MR BLAKE: Sure.

SUMVATI ON

MR. BLAKE: You heard the evidence,
M. Hearing Oficer, that on October 3rd there was a
| oud, boisterous crowd outside of Perk. They canme from
the Perk. You could hear them over 500 -- or,
approxi mtely 500 feet away.

The Perk Restaurant -- or, Beer Garden --
would like to throw up their hands and say, "Sorry. W
brought all these people into this town, all these
peopl e into this neighborhood, and -- do you know

what ? -- once we've nade our noney off them and they
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| eave, it's your problem™

The Perk Restaurant, as is all
est abl i shnent owners, are responsible for making sure
that the patrons that | eave their facility, their
establishnents, do so in an orderly fashion. You,
yoursel f, pointed out in the regulation that we have
even gone further -- we, being the Town, have gone
further to talk about acting reasonably and diligently
in dispersing loiterers or patrons. And one of those is
to ask loiterers to disperse -- apparently, there was
sonme evidence that they did -- but then also pronptly
notify the police. They never notified the police. W
had to get a conplaint and we had to cone. It is their
responsibility.

Now, | think it's an oversinplification
for sonebody to say, "Look, there's nothing we can do.
Once we bring all these people in here and get all their
noney and give them al cohol and they wal k out, I'm
sorry, there's nothing we can do."

Well, there is sonething they can do.
They can put in practices and procedures to prevent
that. It is a violation. |It's a disturbance. It's a
public nuisance. [It's a public disturbance, and they

are responsi ble for those patrons |l eaving their
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est abl i shnent .

There's no evi dence what soever that those
patrons canme from anywhere but the Perks Restaurant. |
don't think it's disputed that there was a huge
di sturbance out in the street. For that reason
beli eve you should find a violation in respect to this
I nci dent .

THE HEARI NG OFFI CER:  Thank you, Attorney
Bl ake.

Att orney Zehnder, your opportunity for a

cl osi ng and summati on.

MR ZEHNDER | do.
SUMVATI ON
MR ZEHNDER: |'mnot sure | can nuster

the sane enthusiasmfor ny closing as ny brother, but
it's not Perks bringing |arge groups of people into the
town of Harwich; it's the town of Harw ch bringing
people into the town of Harwch. This is not just

Perks. This is a nunber of nightclubs. It's
restaurants. |It's gift shops. It's cultural

activities. W invite people to cone to Harwich in the
summer to relax and recreate and to enjoy thensel ves and
to spend their noney here and to stay here and to |ive

here and to be part of the community.
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And so there are a nunber of weeks every
year when we all suffer. And, again, I'ma Wllfleet
guy; so maybe | don't know what you're going through.
But, you know, people cone to this part of Harwi ch on
sumrer evenings to spend their noney and to enjoy
t hensel ves and relax. And periodically a group of those
peopl e, whether it's a wedding or a graduation or a
sporting event -- or, in this case, | believe, it was a
group of MT graduates or MT students, foreign
students, who wanted to cone -- they're going to enjoy
t hensel ves.

The question isn't whether or not
sonebody is too loud in the town of Harw ch, because the
police certainly could have cited those individuals for
noi se viol ations, but there's a procedure in the noise
byl aw for addressing noise violations, and it says that,
when a police officer identifies a noise violation, they
ask the person to abate it. |If they don't abate it,
then they can take the next step of citing them

These people did ultinmately cooperate
with the police. They got in their Ubers as quickly as
those UWobers cane, and they left the prem ses, and then
the property was qui et again.

So the question isn't whether or not
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there was noi se. The question was whet her or not Perks
acted unreasonably or violated the terns of their
| icense or the noise bylaw or the licensing bylaws in
not addressing and being responsi bl e about the patrons
that came out of their property.

And Detective Sergeant Brackett, |
t hought, was very clear in his testinony that, when he
arrived after closing tine, the restaurant was enpty;
that there were nultiple enployees of Perks out there
di spersing peopl e; that the Perks enpl oyees fol |l owed the
instructions of the police officers in trying to nove
peopl e across the street and trying to nove peopl e out
of the street; and that Detective Sergeant Brackett, |
t hi nk, undertook the yeoman's work in staying with those
peopl e and nmeking sure it was a safe environnent.

So there is going to be -- in any
ni ghtclub there are going to be those odd ni ghts when
people are too |loud. That doesn't nean that sonebody
did sonething wong. It just nmeans that that particul ar
ni ght that group of people, for that confluence of
factors, you know, whether it's a |anguage barrier, a
sporting event, or, you know, a happy group -- or nmaybe
even they were -- had sone al cohol. You know, that's

part of what happens.
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And when we create zoning districts --
the central village zoning district, that allows, as a
right, restaurants to be in that district, and when you
put three or four in one location, it will draw the
crowds. And you hope that it does draw the crowds, and

you hope that people enjoy thensel ves.

So as | used to say to ny ex-wife -- and
maybe this is why she's ny ex-wife -- "Just because
you're mad, it doesn't nean | did sonething wong." And

in this particular case Perks acted in accordance with
the ternms of their license, and | hope that the hearing
of ficer recomends two things: One, that they're not
responsi ble for creating or fostering any ill egal
activity on the property, but, also, that the sel ectnen
m ght want to | ook at a global look at this district to
see whet her there are things that can happen to address
t hese concerns.

And that's really -- as | said to
Detecti ve Sergeant Brackett, it's above his pay grade.
And it's above Perks' pay grade. So |I'm hoping that the
Court finds -- the hearing officer recomrends to the
sel ectrmen there be no violation in this particul ar
matter.

Thank you all. And, globally, thank you
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all for your tine.

THE HEARI NG OFFI CER:  Thank you, Attorney
Zehnder .

| will ask formally, Attorney Blake, is
there anything el se you wish to bring forward to this
hearing at this tine?

MR, BLAKE: This is nothing.

THE HEARI NG OFFI CER: Attorney Zehnder,
is there anything you are | ooking to present for the
hearing at this tine?

MR. ZEHNDER: There is not.

THE HEARI NG OFFI CER: Al l right.

So in a nonent, folks, |I'mgoing to gavel
this hearing to a close and adjourn. Before | do, first
| want to thank everybody for sitting in a -- on an
autum day with sone twilight sunlight coming in and a
terrible collection of office lanps. But | want to
t hank everybody for their presence and participation
today, and | certainly want to thank Cal eb Ladue, on
behal f of Channel 18; Janet Wnne and Dani el | e Del aney
for their efforts; and everybody who sat in today and
partici pated today.

So with that, | w sh everybody a very

happy, healthy, safe, and enjoyable Thanksgiving. It is
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3:12 p.m

This hearing is now adj our ned.
(Wher eupon the hearing was adj ourned at

3:12 p.m)
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CERTI FI CATE

COVWONWEALTH OF MASSACHUSETTS
BARNSTABLE, ss.

I, Janet L. Wnne, CSR No. 131793, Registered
Prof essi onal Reporter, a Notary Public in and for the
Commonweal t h of Massachusetts, do hereby certify that
the foregoing transcript, pages 7 through 118, is a
conpl ete and accurate transcript of ny stenographic
not es.

| further certify that I amnot related to any
of the parties to this action by blood or marri age and
that | amin no way interested in the outcone of this
mat t er.

I N WTNESS WHEREOF, | have hereunto set ny
hand this 7th day of Decenber, 2021.

L. Wiypne
Jangét L. WnneY Notary Public
My Conmm ssi on Expires:
February 15, 2024
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HARWICH BOARD OF SELECTMEN
NOTICE OF SHOW CAUSE HEARING

ALLEGED VIOLATIONS OF CONDITIONS OF LIQUOR LICENSE
OCTOBER 20, 2021

The Town Administrator, acting as the Hearing Officer for the Board of Selectmen, will hold a
Show Cause Hearing on Wednesday, October 20, 2021 at 1:00 P.M., for the purpose of
consideration of alleged liquor license violations by Lucky Labrador Inc. d/b/a Perks, located at
545 Route 28, Harwich Port. The Hearing Officer will consider possible penalties including
modifications, suspension, revocation or cancellation of said license. All members of the public
having an interest in the topic are cordially invited to attend the Public Hearing which will be
held in the Griffin Room at the Harwich Town Hall, 732 Main Street, Harwich MA 02645.

Joseph F. Powers
Town Administrator

Cape Cod Times
September 27, 2021



HARWICH BOARD OF SELECTMEN
NOTICE OF SHOW CAUSE HEARING

ALLEGED VIOLATIONS OF CONDITIONS OF LIQUOR LICENSE
NOVEMBER 23, 2021

The Town Administrator, acting as the Hearing Officer for the Board of Selectmen, will hold a
Show Cause Hearing on Tuesday, November 23, 2021 at 1:00 P.M., for the purpose of
consideration of alleged liquor license violations by Lucky Labrador Inc. d/b/a Perks, located at
545 Route 28, Harwich Port. The Hearing Officer will consider possible penalties including
modifications, suspension, revocation or cancellation of said license. All members of the public
having an interest in the topic are cordially invited to attend the Public Hearing which will be
held in the Griffin Room at the Harwich Town Hall, 732 Main Street, Harwich MA 02645.

Joseph F. Powers
Town Administrator

Cape Cod Times
November 10, 2021



Phone (508) 430-7513
OFFICE OF THE TOWN ADMINISTRATOR Fax (508) 432-5039

Joseph F. Powers, Town Administrator 732 MAIN STREET, HARWICH, MA 02645
Meggan Eldredge, Assistant Town Administrator

September 15, 2021 VIA CERTIFIED MAIL AND EMAIL

Taylor Powell, Manager of Record
Lucky Labrador Inc.

d/b/a Perks

545 Route 28

Harwich Port, MA 02646

Re: Notice of Disciplinary Hearing
Lucky Labrador Inc. d/b/a Perks

Dear Mr. Powell:

On Wednesday, October 20, 2021 at 1:00 pm at the Harwich Town Hall, acting on behalf of the Harwich Board
of Selectmen as local licensing authority, I will conduct a Show Cause Hearing, in accordance with Massachusetts General
Laws, Chapter 138, Sections 23 and 64, to determine whether you have violated the terms of the Liquor License for Lucky
Labrador Inc. d/b/a Perks.

The specific charges are as follows: Violation of 204 CMR 2.05 (2): Permitting a disorder, disturbance or illegality to take
place on the licensed premises. The Town reserves the right to consider and/or levy additional charges that may arise
during the hearing process.

The facts underlying these allegations arise from an incidents occurring on or about July 24, 2021, as described in
detail in the Harwich Police Incident Report attached hereto. Also, attached are the Town of Harwich Liquor License
regulations.

Purpose of said hearing is to review the findings of Chief of Police and Officers as well as to determine if any
additional facts may warrant additional allegations of violations, to that end, you are directed to provide copies of any
material documentation, CCTV video within establishment, records of any and all receipts of tabs, credit card transactions
and any other such material which the town may rely upon to determine if added violations are contemplated.

You are invited to participate in the hearing and be represented by counsel at your own expense if you wish. At
that time you may produce any documentation and/or witnesses which show that you did not commit the violations
described herein. Please provide copies of any documents and a list of participants to Danielle Delaney at
ddelaney@town.harwich.ma.us by the close of business on Wednesday, October 13, 2021.

The allegations, if proven, may result in a recommendation to the Board of Selectmen for disciplinary action,
including warning, suspension, revocation or modification of the above-referenced license.

Sincerely,

- ——
Joseph F. Powers
Town Administrator

CC: Board of Selectmen
Licensing File
Certified mail #7002 2030 0004 0933 4371




OFFICE OF THE TOWN ADMINISTRATOR

Phone (508) 430-7513
Fax (508) 432-5039

Joseph F. Powers, Town Administrator
Meggan Eldredge, Assistant Town Administrator

September 30, 2021

Taylor Powell, Manager of Record
Lucky Labrador Inc.

d/b/a Perks

545 Route 28

Harwich Port, MA 02646

732 MAIN STREET, HARWICH, MA 02645

VIA CERTIFIED MAIL AND EMAIL

Re:  Notice of Disciplinary Hearing — Continuation

Lucky Labrador Inc. d/b/a Perks

Dear Mr. Powell:

Please be advised that the disciplinary hearing scheduled for October 20, 2021 at 1:00 P.M.
will not be going forward. The hearing is to be rescheduled for November 10, 2021 at 9:00 A.M. The
Hearing Officer will open the disciplinary hearing on October 20, 2021 at 1:00 P.M. for the sole
purpose of continuing the hearing on the record to November 10, 2021 at 9:00 A.M. You are
welcome to attend the continuation hearing, but your presence is not needed and there will be no
testimony taken or any evidence presented by either you or the Town

Sincerely,

7
A

Joseph F. Powers
Town Administrator

CC: Board of Selectmen
Licensing File
Certified mail #7015 09200000 9749 1664



Phone (508) 430-7513
OFFICE OF THE TOWN ADMINISTRATOR Fax (508) 432-5039

Joseph F. Powers, Town Administrator 732 MAIN STREET, HARWICH, MA 02645
Meggan Lidredge, Assistant Town Administrator

November 2, 2021 VIA CERTIFIED MAIL AND EMAIL

Taylor Powell, Manager of Record
Lucky Labrador Inc.

d/bfa Perks

545 Route 28

Harwich Port, MA 02646

Re:  Notice of Disciplinary Hearing
Lucky Labrador Inc. d/b/a Perks

Dear Mt Powell:

On Tuesday, November 30, 2021 at 1:00 pm at the Harwich Town Hall, acting on behalf of the
Harwich Board of Selectmen as local licensing authority, I will conduct a Show Cause Hearing, in
accordance with Massachusetts General Laws, Chapter 138, Sections 23 and 64, to determine whether
you have violated the terms of the Liquor License for Lucky Labrador Inc. d/b/a Perks.

The specific charges are as follows: Violation of 204 CMR 2.05 (2): Permitting a disorder, disturbance
or illegality to take place on the licensed premises. The Town reserves the right to consider and/or levy
additional charges that may arise during the hearing process.

The facts underlying these allegations arise from an incidents occurting on or about October 3,
2021, as described in detail in the Harwich Police Incident Report attached hereto. Also, attached are
the Town of Harwich Liquor License regulations.

Purpose of said hearing is to review the findings of Chief of Police and Officers as well as to
determine if any additional facts may warrant additional allegations of violations, to that end, you are
directed to provide copies of any material documentation, CCTV video within establishment, records of
any and all receipts of tabs, credit card transactions and any other such material which the town may
rely upon to determine if added violations are contemplated.

You are invited to participate in the hearing and be represented by counsel at your own expense
if you wish. At that time you may produce any documentation and/or witnesses which show that you
did not commit the violations described herein. Please provide copies of any documents and a list of
participants to Danielle Delaney at ddelaney(@town.harwich.ma.us by the close of business on Tuesday,
November 23, 2021.




Phone (508) 430-7513
OFFICE OF THE TOWN ADMINISTRATOR Fax (508) 432-5039

Joseph F. Powers, Town Administrator 732 MAIN STREET, HARWICH, MA 02645
Meggan Eldredge, Assistant Town Administrator

November 5, 2021 VIA CERTIFIED MAIL AND EMAIL

Taylor Powell, Manager of Record
Lucky Labrador Inc.

d/b/a Perks

545 Route 28

Harwich Port, MA 02646

Re:  Notice of Disciplinary Hearing — Continuation
Lucky Labrador Inc. d/b/a Perks

Dear Mr. Powell:

Please be advised that the disciplinary hearing scheduled for November 10, 2021 at 9:00 A.M.
and November 30, 2021 at 1:00 P.M. will not be going forward. The hearing is to be rescheduled for
November 23, 2021 at 1:00 P.M. The Hearing Officer will open the disciplinary hearing on November
10, 2021 at 9:00 A.M. for the sole purpose of continuing the hearing on the record to November 23,
2021 at 1:00 P.M. You are welcome to attend the continuation hearing, but your presence is not needed
and there will be no testimony taken or any evidence presented by either you or the Town

Sincerely,

/
5’ / /
{&ﬁseph F. Powers
Town Administrator

CC: Board of Selectmen
Licensing Fiie
Certified mail #70081830000252171313
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No.: 00088-GP-0506 - LICENSE

ALCOHOLIC BEVERAGES
THE LICENSING BOARD, TOWN OF HARWICH, MASSACHUSETTS
HEREBY GRANTS A

GENERAL ON PREMISE
License to Expose, Keep for Sales, and to Sell

All Kinds of Alcoholic Beverages
To Be Drunk On The Premises

Date; 03/24/2021

To: Lucky Labrador Inc.
DBA: Perks |

License Duration Type: Seasonal All Alcohol ' Manager: Taylor Powell

License Conditions (description of premise)

545 Route 28, Harwich MA 02645

Café located on fivst floor rear of building with three entrances (2 on north side & 1 on south side).
Patio area with exterior seating and porch area with exterior seating.

On the following described premises:

This license is granted and accepted upon the express condition that the licensee shall in all respects, conform to all the
provisions of the Liquor Confrol Act, Chapter 138 of the General Laws, as amended, and any rules or regulatlons made expires
January 15, 2022, unless earlier suspended, cancelied or revoked.

IN TESTIMONY WHEREOQOF, the undersigned have thereunto affixed their official signatures.
LICENSE /o i _
The Hours during which Alcoholic Beverages . granted by: X /’54/ b Bt

| may be sold are From: . . p
d 8:00AM —1:00AM WEEKDAYS @
e M/z;[ W,
\

§ 10:00AM — 1:00AVI SUNDAYS & HOLIDAYS
"§ This License Shall be Displayed on the Premises in a _ | LI CENS]N G AUTHORITIES

1 conspicuous position where it can be easily read -
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NUMBER THE COMMONWEALTH OF MASSACHUSETTS - FEE
19-08S TOWN OF HARWICH $75.00

LICENSE FOR INNHOLDERS, COMMON VICTUALLERS
AND OTHER KEEPERS OF RESTAURANTS AND OTHER ESTABLISHMENTS
In accordance with the provisions of Chapter 140 of the General laws as amended by Chapter 299
of the Acts of 1926, and amendments thereto, LICENSE is hereby granted to:
Lucky Labrador Inc. d/b/a Perks

to conduct the amusements as herein described in connection with his regular business of innholder, common
victualler, or owner, manager or controller of a café, restaurant or other eating or drinking establishment, on
the prer_mses ownedby Same

of Harwich Port located at 545 Route 28
Description of Premises: Same

Description of amusements to be conducted: Recorded or live music with use of amplification - outside

Dancing by Patrons

To be conducted between the hours of:  11:30 a.m. — 10:00 p.m.

Mondays to Saturdays

This LICENSE is granted as subject to the provisions of the General Laws, chapter one hundred and forty,
sections twenty-two to thirty-two inclusive, and of chapter two hundred and seventy-two, sections twenty-five to
twenty-seven inclusive, and amendments thereto, and shall not be valid for a location other than as herein described.

Date:  05/03/2021
License granted by:
| =5
EXPIRES DECEMBER 31, 2021 K=",/

THIS LICENSE MIUST BE POSTED'IN A CONSPICUOUS PLACE

Outside Entertainment — Noise from entertainment must be at reasonable sound levels which &re not plainly audible at
a distance of 150 feet from boundary line or source of sound amplification system whichever is further.

Suggested Minimum Regulafions which will be quuired by the Licensing Authorities before approval of Licenses issued ifn
accordance with the provisions of Chapter 299, Acts of 1926 and amendments therefo.

1. This license is granted and approved subject to compliance with the laws of this Commonwealth relative to the
exposing, sale and keeping of liquor or other intoxicating beverages and with compliance with the following conditions: —

2. The premises shall be open at all times to inspection by any police officer or constable of the town, or by any State
Police Officer.

3. No person or persons under the influence of intoxicating liquor or other mtomcahng beverage, or having the
appearance thereof; shall be granted admittance to or be pexmitted to remain in or upon any of the premises described in this
license.

4, No dialogue, gesture, song, language or conversation of any description which is directly or indirectly obscene,
lascivious or suggestive, shall be permitted to be used by any person or persons while in or upon the premises.

5. Muscle or suggestive dancing or any description or form is prohibited.

6. Gaming of any description, games at which a prize is offered, any game where money is exposed as a prize or
inducement, wheels of change and jingle boards are prohibited.

7. Private dining rooms, booths or enclosures for the accommodation of less than four persons shall not be permltted and
not less than four persons shall be allowed or permitted to occupy any such room or enclosure.

8. Rooms used for dining rooms and for dancmg shall be so lighted as to render it possible to distinguish any person by
every other person therein at all times.

9. The license will be suspended for non-compliance with any of the laws of this Commonwealth relating to this
particular establishment, and may, after a hearing, be revoked.

10. Non-compliance with the provisions of any of the above regulations will be sufficient cause for suspension, and after

‘hearing the license may be revoked.

By authority of and in compliance with the provisions of Chapter 299, Acts of 1926, and amendments thereto, the above

minimum rules and regulations are hereby prescribed and approved. . )
Board of Selectmen



NUMBER THE COMMONWEALTH OF MASSACHUSETTS FEE
19-08S TOWN OF HARWICH - $75.00

LICENSE FOR INNHOLDERS, COMNON VICTUALLERS
AND OTHER KEEPERS OF RESTAURANTS AND OTHER ESTABLISHMENTS
In accordance with the provisions of Chapter 140 of the General laws as amended.by Chapter 299
of the Acts 0of 1926, and amendments thereto, LICENSE is hereby granted fo:
Lucky Labrador Inc. dib/a Perks

to conduct the amusements as herein described in connection with his regular business of innholder, common
victualler, or owner, manager or controller of a café, restaurant or other eating or drinking establishment, on
the premises owned by Same

of Harwich Port located at . 545 Route 28
Description of Premises: Same

Description of apmsements to be conducted: Recorded or live music with use of amplification — Inside

To be conducted between the hours off  12:00 p.m. ~ 12:00 am.

Mondays to Saturdays

This LICENSE is granted as subject to the provisions of the General Laws, chapter one hundred and forty,
sections twenty-two to thirty-two inclusive, and of chapter two hundred and seventy-two, sections twenty-five to
twenty-seven inclusive, and amendments thereto, and shall not be valid for a location other than as herein described.

Date:- 06/28/2021

License granted bhy:

Mﬁ/ ,z/ .
A et At
EXPIRES DECEMBER 31, 2021 AP Y=

= L g

THIS LICENSE MUST BE POSTED IN A CONSPICUOUS PLACE

Outside Entertainment — Noise from entertainment must be at reasonable sound levels which are not plainly audible at
a distance of 150 feet from boundary line or source of sound amplification system whichever is furthér.

Suggested Minimum Regulatz’ons which will be required by the Licensing Authorities before approval of Licenses issued in
accordance with the provisions of Chapter 299, Acts of 1926 nnd nmendments thereto. - .
1. This license is granted and approved.subject to compliance with the laws of this Commonwealth relative to the
exposing, salé and keeping of liquor or other intoxicating beverages and with compliance with the following conditions: —
2. 'The premises shall be open at all fimes to inspection by any police officer or constable of the town, or by any State
Police Officer.

: 3. No person or persons under the influence of intoxicating hquor or other intoxicating beverage, or having the
appearance thereof, shall be granted admittance to or be permitted to remain in or upon any of the premises described in this
license.

4. No dialogue, gesture song, language or conversation of any description which is directly or mduecﬂy obscene
lascivious or suggestive, shall be permitted to be used by any person or persons while in or upon the premises.

5. Muscle or suggestive dancing or any description or form is prohibited.

6. Gaming ofany description, games at which a prize is offered, any game where money is exposed as a prize or
inducement, wheels of change and jingle boards are prohibited.

7. Private dining rooms, booths or enclosures for the accommodation of less than. four persons shall not be penmtted and
not less than four persons shall be allowed or permitted to occupy any such room or enclosure. ”

8. Rooms used for dining rooms and for dancing shall be so lighted as to rendex it possible to-distinguish any person by
every other person therein at all times.

8.  The license will be suspended for non-compliance with any of the laws of this Commonwealth relating to this
particular establishment, and may, after a hearing, be revoked.

10. Non-compliance with the provisions of any of the above regulations will be sufficient cause for suspension, and after
hearing the license may be revoked.

By authority of and in compliance with the provisions of Chapter 299, Acts of 1926, and amendments thereto, the above
minimum rules and regulations are hereby prescribed and approved.

: Board of Selectmen




THE COMMONWEALTH OF MASSACHUSETTS
State Fee: $.50/8100 _ TOWN OF HARWICH

o LICENSE

For
PUBLIC ENTERTAINMENT ON SUNDAY
The Name of the Establishmentis __ Lucky Yabrador Tuc. DBA Perks in or on the property at No.

-545 Route 28, Harwich Port MA 02646 (address)

The Licensee or Authorized representative, Taylor Powell

n
accordance with chapter 136 of the General Laws, as amended, hereby request a license for the following program or entertainment:
DATE TIVE . Proposed dancing or game, sport, fair, exposition, play, entertainment or public diversion
Sundays 6PM-10PM Recorded music or live music with amplification and dancing
|
% )g =, .
HongAA J° Mgaq ey Mayor/ Chairman of Board of Selectman, (City or Town)

Fees per occurrence (Individual Sunday(s)): Regular Hours (Sundéy 1:00pm — Midnight): $2.00 Special Hours (Sunday 12:00 am- Midnight): $5.00. Annual Fee (For
Operating on every Sunday in calendar year): Regular Hours (Sunday 1:00pm — Midnight): $50.00 Special Hours (Sunday 12:00 am- Midnight): $100.00

This license is granted and accepted, and the entertainment approved, upon the understanding that such entertainment that the licensee shall comply with the laws of the
Commonwealth applicable to licensed entertainments, and also to the following terms and conditions: The licensee shall at all times allow any person designated in writing by the
Mayor, Board of Selectmen, or Commissioner of Public Safety, to enter and inspect his place of amusement and view the exhibitions and performances therein; shall permit
regular police officers, detailed by the Commissioner of Public Safety or Chief of the local Police Department to enter and be about this place of amnsement during performances
therein; may employ to preserve order in his place of amusement only regular or special police officers designated therefore by the Chief of Police, and shall pay to said Chief of
Police for the services of the regular police officers such amount as shall be fixed by him; shall permit at all times to enter and be about his place of amusement such members of
the Pire Department as shall be detailed by the Chief of the Fire Department to guard against fire; shall keep in good condition, go as to be easily accessible, such standpipes, hose,
axes, chemical extinguishers and other apparatus as the fire department may require; shall allow such members of the fire department in case of any fire in such place, to exercise
" exclusive control and direction of his employees and of the means and apparatus provided for extinguishing fire therein; shall permit no obstruction of any nature in any aisle,
passageway or stairway of the licensed premises, nor allow any person therein to remain in any aisle passageway or stairway during an entertainment; and shall conform to any

other rules and regulations at any time made by the Mayor or Board of Selectmen. This license shall be kept on the premise where the
entertainment is to be held, and shall be surrendered to any regular police officer or authorized representative of the Department of Do not write in this box
Public Safety. This license is issued under the provisions of Chapter 136 of the General Laws, as amended, and is subject to revocation at any
time by the Mayor, Board of Selectmen, or Commissioner of Public Safety.

This application and program must be signed by the licensee or authorized representative of entertainment to be held. No Change to
| he made in the nrooram withant nermission afthe antharities oranting and annraving the license

THIS LICENSE MUST BE POSTED IN A CONSPICUOUS PLACE ON THE PREMISES

FORM 80 (Revised 2015)




THE COMMONWEALTH OF MASSACHUSETTS

State Fee: §.50/8100 TOWN OF HARWICH .w‘m@mﬁ?ﬁm.
Municipal Fee: $ 85/8175 ! g
For
PUBLIC ENTERTAINMENT ON SUNDAY -
The Name ofthe Establishment is _ Lucky Labrador Inc. DBA Perks in or on the property at No.
545 Route 28, Harwich Port MA 02646 (address)
The Licensee or Authorized representative, Taylor Powell ) in

accordance with chapter 136 ofthe General Laws, as amended, hereby request a license for the following program or entertainment:

DATE TIME i Proposed dancing or game, sport, fair, exposition, play, entertainment ox public diversion
Sundays 3PM-12AM Recorded music or live music with amplification inside
Sundays 1PM~12AM | Ambient Music and/or television inside

Hon. ——\1433{ Mayor/ Chairman of Board of Selectman, HW{ dﬂ (C‘il{y' or Town)

Fees per occurrence (Individual Sunday(s)): Regular Hours (Sunday 1:00pm~Midhight): $2.00 Special Hours (Sunday 12:00 am- Midnight): $5.00. Annual Fee (For
Operating on every Sunday in calendar year): Regular Hours (Sunday 1:00pm — Midnight); $50.00 Special Hours (Sunday 12:00 am- Midnight): $100.00

This license is granted and accepted, and the entertainment approved, upon the understanding that such entertainment that the licensee shall comply with the laws of the

. Commonwealth applicable to licensed entertainments, and also to the following terms and conditiens: The licensee shall at all times allow any person designated in writing by the

Meayor, Board of Selectmen, or Commissioner of Public Safety, to enter and inspect his.place of armusement and view the exhibitions and performances therein; shall permit
regular police officers, detailed by the Commissioner of Public Safety or Chief of the local Police Department to enter and be about this place of amusement during performances
therein; may employ to preserve order it his place of amusement only regular or special police officers designated therefore by the Chief of Police, and shall pay to said Chief of
Police for the services of the regular police officers such amount as shall be fixed by him; shall permit at all times to enter and be about his place of amusement such members of
the Fire Department as shall be detailed by the Chief of the Fire Department to guard against fire; shall keep in good condition, go as to be easily accessible, such standpipes, hose,
axes, chemical extinguishers and other apparatus as the fire department may require; shall allow such members of the fire department in case of any fire in such place, to exercise
exclusive control and direction of his employees and of the means and apparatus provided for extinguishing fire therein; shall permit no obstruction of any nature in any aisle,
passageway or stairway of the licensed premises, nor allow any person therein to remain in any aisle passageway or stairway during an entertainment; and shall conform to any

other rufes and regulations at any time made by the Mayor or Board of Selectmen. This license shall be kept on the premise where the o
entertainment is to be held, and shall be surrendered to any regular police officer or authorized representative of the Department of ‘ Do not write in this box
Public Safety. This license is issued under the provisions of Chapter 136 of the General Laws, as amended and is subject to revocation at any
time by the Mayor, Board of Selectmen, or Commissioner of Public Safety.

This application and program must be signed by the licensee or authorized representatxve of entertainment to be held. No Change to
be made in the program without permission of the authorities granting and approving the license.

, THIS LICENSE MUST BE POSTED IN A CONSPlCUOUS PLACE ON THE PREMISES
FORM 80 . . _(Revised 2015)




NUMBER : FEE
19-058 _ $50.00
THE COMMONWEALTH OF MASSACHUSETTS
TOWN OF HARWICH
This is to Certify that ~ Lucky Labrador Inc. d/b/a Perks
545 Route 28, Harwich Port
IS HEREBY GRANTED A

COMMON VICTUALLER’S LICENSE

in said Harwich Port and at that place only and expires December 31, 2021 unless sooner suspended or revoked for violation
of the laws of the Commonwealth respecting the licensing of common victuallers. This license is issued in conformity with the
authority granted to the licensing authorities by General Laws, Chapter 140, and amendments thereto.

In Testimony Whereof, the undersigned have hereunto affixed their official signatures.

LICENSING AUTHORITIES:

DATE: 05/03/2021

EXTRACTS FROM GENERAL LAWS, CHAPTER 140

Section 8. A common victualler who, upon request, on any day but Sunday, refuses to supply food to a stranger or traveler
shall be punished by a fine of not more than fifty dollars.

Section 9. If, in the opinion of the licensing authorities, a licensee as an innholder or 2 common victualler ceases. to be
engaged in the business he is licensed to pursue, or fails to maintain upon his premises the implements or facilities required by this
chapter, they shall immediately revoke his license. If a licensee at any time conducts his licensed business in an improper manner, the
licensing authorities, after notice to the licensee and reasonable opportunity for a hearing, may upon satisfactory proof thereof suspend
or revoke his license. A. common victualler who violates section eight shall forfeit his license. * * * A licensee who is convicted a
second time of the violation of any of the provisions of sections six to eighteen, inclusive, shall forfeit his license.

Section 18, Every innholder and common victualler shall at all times have a board or sign affixed to his house, shop, cellar
or store, or in a conspicuous place near the same, with his name legibly inscribed theron, in large letters and the business for which he
is licensed inscribed thereon, and upon neglect thereof shall forfeit twenty dollars.

Section 20. Whoever assumes to be an innholder or common victualler without being licensed as such under this chapter
shall forfeit one hundred dollars.

Section 21. Whoever is convicted a third time of a violation of any provision of the preceding sections, except those
contained in sections seven and eight, shall, in addition to the penalties before provided, be punished by imprisonment for not more

than three months.



Phone (508) 430-7513
OTFFICE OF THE TOWN ADVMINISTRATOR  Fax (508) 432-5039

Joseph F, Powers, Inierin Town ddminisirator 732 MAIN STREET, HARWICH, MA

EMO

TO: Board of Selectmen
FROM:  Joseph F. Powers, In%ﬁ Town Administrator
¥ 6 David J. Guillemette, Chief — Police

Gregg J. Corbo, Esq. —KP Law
Taylor B. Powell — Perks, Manager of Record

RE: Recommended action following disciplinary hearing held on June 30, 2020
re: Go Industries Inc., d/b/a Perks, Entertainment License Violations

DATE: August 3, 2020-

The following is my report on a disciplinary hearing held on June 30, 2020 for alleged
violations of the entertainment hcense for Go Industries Inc., d/b/a Perks, located at 545 Route

28, Harwich Pott.

Violations alleged:
Specifically, the allegations of violations were:

o One (1) entertainment license violations, in the form of live or recorded music being
played at Perks in a manner that was plainly audible beyond 150 feet — Sunday,
September 1, 2019 (Police warning Saturday, July 4, 2019).

Hearing summary: - -
The enclosed hearing summary outlines the manner in which the hearing was conducted, the

witnesses who provided sworn testimony, their testimonies; as well as discussions that ensued
between the town’s counsel, the licensees and the hearing office.

Legal Standard:
1 applied the following legal standald as suggested by Town Counsel, in making my

recommendation:

¢ Restaurants are permitted fo offer live or recorded music if authorized by a license
issued by the Board of Selectmen in accordance with Massachusetts General Laws,
Chapter 140, Section 183A.

Page 1 of 3




e The statute allows the Board to modify, revoke or suspend such a license if it finds that
the licensed activity causes an unressonable level of noise in the avea, for any violation
of law, or for any violation of the rules and regulations of the licensing authotity.

¢ Chapter 189 of the Town’s General Bylaws makes it “unlawful for any person or
persons fo cause or allow any noise which emanates from any building, boat, structure,
vehicle, premises, or any sound amplification system, which is plainly audible ata
distance of 150 fest from any such building, boat, structure, vehicle, premises or sound
amplification system.”

s The standard set forth in the Bylaw is adopted as a regulation of the Board of
Selectmen, Section One, Subsection 1.09(e), and is set forth as a condition on the
Heense. :

Statement of findings:

I find that the licensed establishment did, in fact, cause an unreasonable level of noise in
the area and that it violated the Bylaw, regulation and license condition with regard fo the manner
in which it presented outside entertainment on the date outlined above.

This finding is based on testimony and evidence that on the date in question, an officer of
the Harwich Police Depattment observed that live music being played at the establishment was
plainly audible from a distance of greater than 150 feet, This observation is described in greater
detail in Harwich Police Incident Reports admitted into evidence at the hearing, which repoits are
consistent with the sworn testimony offered by the officer and which I credit as true.

Further, I considered evidence verifying that the location from which the officer heard the
music as being plainly audible was from a distance of more than 150 feet from the source of the
music. The manner in which this verification was determined is described in greater detail in the
Harwich Police Incident Reports admitted into evidence and the hearing, which reports are
consistent with the sworn testimony of the officers and which I credit as true.

Further, I credit the testimony of the owners of the establishment that they made honest
attempts to limit the extent of the noise generated from the establishment, that all of the
complaints appear to originate from the same location and that they in good faith believed that the
location of the complaints was closer than 150 feet from the establishment.

Notwithstanding the testimony of the owners, based on my review of the licensing file for
the establishment, I find that the establishment was the subject of disciplinary heatings for similar
noise violations in each of 2016, 2017 and 2018, with a total of five (5) violations being confirmed
and one (1) additional violation being nnconfirmed and with a total of three (3) written warnings
and one (1) day of suspension being served. :

Recommended disciplinary action:

Whereas, there were two offenses found to have occurred during the 2019 operating
season,, and

Whereas, the licensee was issued a written warning for the first offense; and

Page 2 of 3




‘Whereas, the licensee was issued a one (1) day suspension for similar violations occurring
in 2017, but that the last of said violations occurred on August 19, 2017, more than fwo years prior
to the date of the subject violation.

Therefore, I recommend the following discipline be rendered against the licensee as
follows:

That the licensee serve a one (1) day suspension of all entertainment, both indoors and
outdoors, on a day to be chosen by the licensee to be served prior to Monday, September
14, 2020.

Page 3 of 3



' PHoNE (508) 430-7513
OFFICE OF THE SELECTMEN ' FAX (508) 432-5039

732 MAN STREET, HaARwIcH, MA 02645

October 29, 2018

COPY

Mz, Taylor Powell

Perks

545 Route 28

Harwich Port, MA 02646

- Subject: Disciplinary Hearing for Violations of Entertainment License

Dear Mx. Powell:

At a meeting of the Board of Selectmen held on Monday, October 29, 2018, the Board voted to
_issue you the following notice relating to the disciplinary hearing held on October 18, 2018 for
violations of the conditions of Perks’ Weekday Entertainment License on July 27, 2018 and

Augpst 26, 2018:

With regard to the incident on July 27, 2018, this was a first violation for which you
received aletter of warning from the Police Department, which is standard procedure, and -
no disciplinary action is warranted.

With regard to the incident on Angust 26, 2018, testimony indicated a minor technical
violation but not sufficient to warrant any discipline.

The Board has the highest expectation that in the future you will comply with the condltlons of
your license.

Sincerely,

. Kavanagh, Cﬁalr

émmﬂ

Ed@ddl/ MecManus

Michae] D. MacAskill
M, 2l .

DonaldF. Hokell W

cc: Chief David Guillemette \




_ PHONE (508) 430-7513
OFFICE OF THE SELECTMEN o Fax (508) 432-5039

732 MAmN STREET, HARWICH, MA. 02645

October 11, 2017 : VIA USPS AND EMATL

M. Taylor Powell
Perks

15345 SW 88 Ave.
Palmetto Bay, FL 33157

Subject: Notice of Disciplinary Action — Violations of Entertainment License

Dear Mr. Powell:

At ameeting of the Board of Selectmen held on Tuesday, October 10, 2017, the Board voted to
approve the recommendation of the Town Administrator to suspend your Weekday

- Entertainment License for one day on Monday, June 25, 2018. This suspension is related to the
two violations of your Weekday Entertainment License on August 19, 2017.

The Board recognizes that you previously received a warning for violations to your Weekday
Entertainment License in 2016 and intends to follow a progressive course of discipline, if
needed, up to-and including revocation of Entertainment and /or Liquor License for any future
violations.

The Board has the highest expectation that in the future you will comply with the conditions of
your license.

Sincerely,

Ny

Donaid,F Héwyh’“éf

cc: Chief pavid Guillemetle




.{ ’ PHONE (508) 430-7513
HE SELECTMEN - FaX (508) 4325039

732 MAW STREET, HARWICH, MA. 02645

October 3, 2016

M. Taylor Powell

Perks

545 Route 28

Harwich Port, MA 02646

Subject: Letter of Warning — Violations of Entertainment License

Dear Mr. Powell:

At a meeting of the Board of Selectmen held on Monday, October 3, 2016, the Board voted to
issue you the following warning notice relating to violations of the conditions of Perks’
Weekday Entertainment License on July 6, 2016 and August 10, 2016, per the recommendation
of the Town Administrator:

You are hereby notified that the Board intends to follow a progressive course of
discipline, if needed, up to and including revocation of Entertainment License

and/ox Liquor License for any future violations.

The Board recognizes that this season was the first with significant complaints and has the
highest expectation that in the future you will comply with the conditions of your license.

Sincerely,

M facAskill, Chair

Peter S. Hughes

220y é%mm ,

Juljé E. Kavanagh®

AL A ke

Angglo 'S affantia

@eﬁ M. Brown

cc: Chief David Guillemette



HARWICHPolice

DEPARTMENT
183 Sisson Road, Harwich, MA 02645

Tel 508-430-7541 Fax 508-432-2530

DAVID J. GUILLEMETTE KEVIN M. CONSIDINE
Chief of Police Deputy Chief
Memorandum
TO: Board of Selectmen

Joseph Powers
Town Administrator

FROM: David J. Guillemette
Chief of Police
DATE: August 30, 2021

SUBJECT: Potential Violations at Perks

Mr. Powers and members of the Board:
Attached please find a number of police reports regarding potential liquor regulation violations at

Perks on various dates in July and August. Reporting of the July 24" incident was delayed
because a follow up investigation was being conducted by Det. Sgt. Brackett.

Please do not hesitate to contact me should you have any questions.



NALWLICI Ldil dSulllidly
Call Number Printed: 08/02/2021%

for Date: 07/24/2021 -~ Saturday
Eg‘ Jumber Time Call Reason Action
21-9187 0107 SUSPICIOUS ACTIVITY Investigated
Call Takerxr: 4004 - PSD Telecommunicator Theodore Monteiro
Primary Id: 156 ~ Patrol Keith F Tinnanin
Location/Address: {HAR 3931 o 28

Involved Party:

Involved Party:

Involved Party:
Involved Party:
ID:
ID:

Narrative:
Modified By:

Narrative:

Narrative:

t
3 ~ HARWICH, MA 026

- MA 01106 _.

<

B

. MA 0110

a

)
156 - Patrol Keith E Lincousiu
Arvd-01:07:00 Clrd-01:25:10
198 - Patrol Daniel J Donovan
Disp~01:08:07 Enrt-01:08:11 Arvd-01:12:10 Clrd-01:23:33
07/24/2021 0108 PSD Telecommunicator Theodore Monteiro
PSD Telecomnunicator Theodore Monteiro
Flagged down by homeowner for a Party who fell through their
fence.

07/24/2021 0125 PSD Telecommunicator Thecdore Monteiro
Parties involved were identified and agreed to pay for
damage.

07/24/2021 0204 Patrol Keith E Lincoln
Flagged dowen the homeowner. He was
restraining and reportiong the male party fell through his
fence. Parties identified, peace restored. See formal
report. ‘

Refer To Incident: 21-9187-0F



e te o g
NARRATIVE FOR PATROL KEITH E LINCOLN o
Ref: 21-9187-OF F-

This report is by Officer Keith Lincoln regarding a disturbance in front of B ,
"7 . Damage was reported to their front fence do to the crowds from the closing liquor establishments in the
area.

On the morning of July 24, 2021 at approximately 1:00am, I was flagged down by a male subject, later
identiﬁed as ‘ L He was reporting vandalism to his family property, the front fence of their family owned
_1 was restraining another male, identified as : 1, by holding
him in place with a hand on hlS chest. 1yelled out that ! had fallen through his front fence.
Due to traffic in the area, I needed to go west to find a place to turn and return tc .and Mr.

Exiting my cruiser in front of 547 Rt 28, I observed two groups of people arguing about the fence. ..,
_and a female were yellinge. ... . .and his brother, identified ¢ .

was telling . , he was going to jail for breaking the fence and *was offering to pay for the darnage
using his Venmo account. [ was able to separate the two males and collect information and get statements.

: was complaining about the large crowd gathered on the sidewalk in front of his parents house.
There was a large number of patrons from Perks and the Port standing on both sides of the road after closing,

1 stated, £ rand his group were standing by the fence and ., who was highly intoxicated,
fell through a section of fence, a 4x8 PVC picket style fence. 1 1 was demanding immediate action be
te’ . Iwas then able to speak witt and his broth “though intoxicated stated, he
Jos. nis balance when he was standing in the group and fell through the fence. . was more than willing to
pay at the moment using his Venmo account, but was not able to make rational decisions at the moment.
Another male, brother 1. spoke with me. was not showing any signs of
intoxication and restated, that his brother and a group of friends were standing by the fence and ©~ * w got his
feet caught up in the group and lost his balance do to his intoxication. also stated, they were more than
willing to pay for any damages as it was an accident.

The owner of tt .7in came out front afte  y went inside to get her. She was not
happy with the fact no one was bemg arrested and was filming with her cell phone. I explained to her the fence
was broken do to an accident and not done maliciously. Itold her both the males involved were more than
willing to pay to have the fence repaired. She began getting agitated and complaining about all the issues in the
area and past issues she's had on her property. Itold her there needs to be some changes, but the proper channel
for her was to attend all the hearings going on involving the establishments next door. " was advised
to get a copy of the report on or after July 27th and reach out to the males involved to work on getting her fence
repaired.

Neither Perks nor the Port had any easily recognizable staff out on the side walks monitoring or dispersing
the large crowds after closing their establishments. The area the fence was broken was just east of the entrance
to Perks. '

This report is respectfully submitted by;

3
]

Officer Keith Lincoln #156
Harwich Police Department
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SUPPLEMENTAL NARRATIVE FOR PATROL KEITH E LINCOLN
Ref: 21-9187-OF 58
U

y
\

P

This supplemental narrative is by Officer Keith Lincoln regarding a follow up phone call with
about the events on the morning of July 24, 2021 at 1:07am.

On July 28, 2021 at 1:00pm, I made contact with v on his cell phone to further talk to him
about the events of July 24th concerning the damaged fence belonging tc Main st. Harwichport.

I wanted to speak with v 1 about where he had been prior to him accidently falling through the
fence. He was near two of the local liquor establishments, Perks and The Port, when I first made contact with
him. It was clearly apparent was highly intoxicated by his slurred speech, his unsteadiness and

strong odor of an alcoholic beverage standing in front of me.

I directly asked M 1 where he had been and how he was served underage. .1was
more than cooperative and stated, "I was at the Port". He continued to on stating, he had dinner at the Port with
family and never left. 1 asked him if anyone of the staff of the Port checked his ID inside the establishment and

he stated "no".

J\ 1 asked me what he should do next about getting the fence repaired. I told him, he was free to
reach out to the homeowners and again try to resolve the issue. 1 stated, "T'll even repair it myself"
As stated in the original report, _ tried to use his Venmo account at the time of the incident to pay for

tk "amage he caused.
This report is respectfully submitted by;

Officer Keith Lincoln#156
Harwich Police Department
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Carter’s Landscaping Services

P.O. Box 761
N Eastham
MA 02651
BILLTO ESTIMATE # 1227
) ESTIMATE DATE 08/14/2021
8

Harwich Port MA 02646
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DESCRIPTION ‘ AMOUNT
Replacing one fence panel. 147.00
Labor. : 250.00
Subtotal 397.00
MA 6.25% 24.82
TOTAL $421.82

TERMS & CONDITIONS

Your payment is now due.

Jhank gou

1



DaLwlCil FOLLCE yepalLielu raycs: .
NARRATIVE FOR DETECTIVE SERGEANT ROBERT C BRACKETT
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To: Harwich Police Department Case Number 21-9187-OF
From: Detective Sergeant Bob Brackett

Date: August 24, 2021

Subject:  Conversationwith. = 1onJuly 30, 2021

. On Tuesday July 27, 2021, Detective Sergeant Brackett was asked by Harwich Police Chief David Guillemette
to contact J Route 28 in Harwich Port, Ma. Chief Guillemette stated that ! _ had
further information regarding an incident that had been reported to the Harwich Police Department on July 24,
2021 (Harwich Police Department Case #21-9187-OF).

. On Friday July 30, 2021, Detective Sergeant Brackett spoke with. tvia telephone. .advised
that his family are the owners of the residence located : ' Route 28 in Harwich Port, Ma, The residence is
located next door to, and is an abutter of Perks Coffee Shop and Beer Garden located at #545 Route 28 in
Harwich Port, Ma. 1 v went on to explain that they had an incident at his residence on July 24, 2021 at
approximately 1:00am where an intoxicated individual had broken a section of fence in front of his family
residence. This incident was investigated/handled by Officer Keith Lincoln. Officer Lincoln identified the

intoxicated individual as being ¢ . 1of Longmeadow, Ma. It was learned during the investigation
that ,- . is only 20 years of age and that he had no forms of identification on his person. Officer
Lincoln also described £ . as being heavily intoxicated. It should be noted that the

residence is not only located directly next door to Perks Coffee and Beer Garden, but that The Port Restaurant
is located directly next door (#541 Route 28 Harwich Port, Ma) to Perks Coffee and Beer Garden to the West,
Both of these establishments serve alcohol and have a 1:00am closing time. This incident was occutring as
both establishments were in the process of closing.

; | stated that due to the on-going issues at the closing time of these establishments, a member of his
farmly makes it a point to stay out on the front porch at closing time in an effort to help deter any property
damage and/or unruly behavior. 1 stated that at the time of this incident he believed that .

1 1 had come from Perks Coffee and Beer Garden. . | stated that earlier in the evening on the
night of the incident his . had taken video from inside an out building on their property. This
outbuilding is a 2 story building that has windows that directly overlook the outdoor bar of Perks Coffee and
Beer Garden. | -had been taking video in an effort to document the noise and activities at closing time
to demonstrate the impact of the establishment on her residence. . = additionally stated that ..

-had pictures of Officer Lincoln interacting with .

stated that he and 1~ *were subsequently reviewing the video she had taken on that night
from Perks Coffee and Beer Garden and found video of . inside of Perks Coffee and Beer
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Garden. Detective Sergeant Brackett requested copies of any video and/or photographs to be sent.

' was also concerned that he believed that, - »had subsequently stated to Officer
meoln that he had been drinking at The Port and had not been at Perks Coffee and Beer Garden. . ’
believed that - 1 was a regular customer of Perks and that ! was intentionally claiming to have

been drinking at The Port so as to shift the blame onto The Port as there have been on-going issues between
The Port and Perks.

On Friday July 30, 2021, at approximately 5:23pm, Detective Sergeant Brackett recieved Four (4) images and
One (1) video via e-mail from . x

. The first image reviewed by Detective Sergeant Brackett was labeled "Officer Lincoln". The image appears to
be a still photo taken from a video. The image is date stamped "Saturday" and time stamped 1:10am. This time
would be consistent with the time that Officer Lincoln would have been investigating the incident on Saturday
July 24, 2021, It should also be noted that the images appear to be from an Apple "iPhone". It is known that an
iPhone does not "date stamp" until the image is a week old. Therefore an image taken on a "Saturday" will be
date stamped "Saturday" up and until you get to the next Saturday and then images/videos from the prior
Saturday will have an actual Date (i.e. July 24). As this image is date stamped "Saturday" and it was screen
shot on or before Friday July 30, 2021 it is reasonable to conclude that the "Saturday" would be Saturday July
24, 2021. In this image you can depict two (2) individuals speaking with Officer Lincoln. Based upon the
background imagery and the direction of the camera footage that the image was taken in and around the
vicinity of: Route 28 in Harwich Port, Ma. The individuals speaking with Officer Lincoln were identified
by Officer Lincoln as being . .and his brother . in the photo
is seen wearing a reddish/cranberry colored long sleeve T-Shirt, dark colored shorts and has brownish blond
hair and a full beard.

. The next two (2) images reviewed by Detective Sergeant Brackett were labeled "IMG_0174 and IMG_0177"
respectively. These images appear to be still photos taken from a video and zoomed in. Both images are very
similar in appearence and background and show numerous people both seated and standing at a bar presumably
the outside bar at Perks Coffee and Beer Garden, although there is nothing in these images to identify that.
These two (2) images have no date and/or time stamps. In the images it can clearly be seen that the same
individual that had been identified as being £ 1in the prior image speaking with Officer Lincoln,
could be observed standing at the bar in these images holding a cup/beverage.

. The next image reviewed by Detective Sergeant Brackett was labeled "IMG_0178". The image also appears to
be a still photo taken from a video. The image is also date stamped "Saturday" and time stamped 12:3%am.
This time would be consistent with the time that. stated that his mother 1 had been taking video of
the outdoor bar area of Perk Coffee and Beer Garden. This image shows the same as prior images labeled
"IMG_0174 and IMG 0177" but is not as zoomed in. The only significant difference is that this image carries
a date/time stamp.
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Detective Sergeant Brackett then reviewed the video that was provided. The video was labeled "video" and
was not date and/or time stamped. The video is approximately 38 seconds long. Although the video did not
have a date/time stamp it was clearly evident that the video was the same that was used to produce the prior
still images that were, in fact, date/time stamped. It should be noted that the screen shots used for the prior still
images showed this video and this video was, in fact date and time stamped "Saturday" at 12:39am.. This video
did not have the date/time stamp due to the format it was sent. As evidenced in the prior images the video was,
in fact date and time stamped in the iPhone that it was taken on. The video provided was clearly being taken
through a window that was overlooking what appeared to be the outdoor bar at Perks Coffee and Beer Garden.
The bar can clearly be identified in the video. There is a television playing behind the bar that is airing what
appears to be the Red Sox/Yankees game on NESN., It should be noted that the Red Sox did, in fact, play the
Yankees on the night of this reported incident. Although official box scores from Major League Baseball list
the game as finishing at approximately 10:36pm, it should be noted that NESN routinely replays the "Sox in 2"
at midnight following every Red Sox game. "Sox in 2" is a condensed 2 hour replay of the earlier game. In the
video it can clearly be observed that the individual presumably identified as \ is standing at the
bar with a female. ; ~ 1 is wearing the same clothing as in the image speaking with Officer
Lincoln, At approximately the 10 second mark of the video the female bartender is observed to serve two (2)
drinks to . 1. The drinks are in what appear to be clear plastic cups. One drink appears to be
clear in color and the other appears to have a green/yellow tint to it. ¢ 11s observed to pick up
the drink with the green/yellow tint and the female picks up the drink that is clear in color. Both

I and the female then walk away from the bar and out of the frame of the video. It should be noted that
the video goes out of focus at the time ¢ is served the drinks. Although it is still plainly
identifiable that he is served the drinks you can not identify whether . . " . or the female paid for
the drinks. Although it may have been done at a prior time, at no time in this video does it appear that the
bartender inquires of identification of .

It should be noted that the videos and images referenced in this report and provided to Detective Sergeant
Brackett were produced from videos taken by at approximately 12:39am and approximately
1:10am. .took the videos and the videos appear to have been time stamped for "Saturday" at
12:39am and 1:10am. These time stamps are based off of the phone from which they were taken and could not
be verified. These videos were subsequently used to produce the still images. The videos as provided to
Detective Sergeant Brackett may or may not have been edited for the length of time of the video. At the time,
the video of inside of Perks was not being taken for purposesof . =~ . The incident involving
£ + had not yet happened. The video was being taken for general purposes to memorialize and
document the general conditions that the « family deal with regarding Perks Coffee and Beer Garden. It
was only after the incident involving ¢ . in which another video was taken, that .was
able to identify that the same gentleman that Officer Lincoln was speaking with was also in the video that
had taken earlier. The identification of £ .inside of Perks at approximately 12:39am is
based upon him being identified by Officer Lincoln outside of the residence at approximately 1:10am.

Although the video's can not be authenticated by Detective Sergeant Brackett for exact times and dates and
what may or may not have been edited out, there is nothing to suggest that what was presented is not an
accurate representation of what occurred on the night of this incident. There is enough detail in the video's to
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identify the locations and seperate corroboration of the times of the incident based upon records from the
Harwich Police Department and the report of Officer Lincoln. It is important to note that when the term
"edited" is being used in reference to the video there is nothing to suggest that anything other than shortening
the video may have been done. There is no suspicion of any other type of editing being conducted.

13. Although ¢ _stated to Officer Lincoln that he had been at The Port, the only evidence to place
- " _anywhere shows him to be at Perks Coffee and Beer Garden.

14. Detective Sergeant Brackett made attempts to contact .- 1 by phone to further discuss where he
had been drinking on the night of this incident. These calls have gone unanswered and the voicemail box of
.is full and messages were unable to be left.

15. All images and video weré saved on HPD server.

ully Submitted
— C

Detective Sergeant Robert Brackett
Harwich Police Detective Division
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Call Number Printed: 08/10/2021

?O%Qate: 08/07/2021 - Saturday il )

Jal._ Number Time Call Reason Action k/
21-9890 0108 GENERAL SERVICES Investigated
Call Taker: 4005 - PSD Telecommunicator JADE ROSS
Primary Id: 181 - Patrnl Snnervisnr Keith T Kannallv
Location/Address: [HAR 3¢ i
Calling Party: ~ HARWICH, MA 026
ID: 181 - Patrol Supervisor nerwn 1 Kannally
Disp-01:09:30 Enrt-01:09:33 Arvd-01:10:05 Clrd-01:12:25
ID: 116 - Patrol Robert D Hadfield
Disp-01:09:35 Enrt-01:09:37 Clrd-01:12:25
Narrative: 08/07/2021 0110 PSD Telecommunicator JADE ROSS
RP had some men come out from perks and urinate on their
lawn. ‘
Narrative: 08/07/2021 0113 PSD Telecommunicator JADE ROSS

Clear, guys left prior to arrival in an uber

Narrative: 08/07/2021 0240 Patrol Supervisor Keith T Kannally
Rp stated a female urinated beside the building, Rp stated
female and male companions left in an Uber headed East on Rt
28. See formal report.

Refer To Incident: 21-9890-0F
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This report submitted by Officer Keith T. Kannally regarding the report of Public Urination at the

On Saturday August 7, 2021 at approximately 0108 hours I was dispatched to the _. _
for the report of a male urinating on the property, the reporting party said the male walked out of Perks Beer
Garden and onto her property. Iarrived a short time later and spoke with the reporting party 1.

Mo t told me the people just left in an Uber headed east. showed me where on the side of the
building the female was urinating, I advised .that I was told it was males, stated it was a
female. | v asked her to stop she did not and the male parties waiting for her were laughing. It should be

noted that it was closing time for the bars in the area, there were a small group of people in front of Perks who
appeared to be waiting for Ubers, I was unable to decipher if there were any Perk’s employees out front with the

group.

T only description was a young female with a halter top and was last seen in the Uber headed
East on Rt. 28.

Respectfully Submitted

. #181
G erKeith T. Kannally
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Call Number Printed: 08/27/2021

For Date: 08/26/2021 - Thursday
Call Number Time Call Reason Action
21-10941 2345 Noise Complaint Investigated
Call Taker: 2373 - PSD Telecommunicator IRIS G MCINALLY
Primary Id: 205 - Patrol Christopher R Arrigo
Location/Address:

Calling Party:
Involved Party:

ID:

Dispatched By:
Enroute By:
Arrived By:
Cleared By:

Dispatched By:
Enroute By:
Arrived By:
Cleared By:

Narrative:

Narrative:

[HAR 16381 PERKS COFFEE SHOP - 545 RT 28
¢ - HARWICH, =™ N"?
- HARWICH, ...
205 - Patrol Christopher R Arrigo
Disp-23:53:50 Enrt-23:59:52 Arvd-00:03:51 Clrd-08/27/2021 @ 00:10:42
181 - Patrol Supervisor Keith T Kannally
4006 - PSD Telecommunicator Kyleigh Sears
4006 - PSD Telecommunicator Kyleigh Sears
4006 - PSD Telecommunicator Kyleigh Sears
198 - Patrol Daniel J Donovan
Disp-23:55:51 Enrt-23:59:52 Arvd-00:03:51 Clr@-08/27/2021 @ 00:10:42
181 - Patrol Supervisor Keith T Kannally
4006 - PSD Telecommunicator Kyleigh Sears
4006 — PSD Telecommunicator Kyleigh Sears
4006 ~ PSD Telecommunicator Kyleigh Sears
08/26/2021 2347 PSD Telecommunicator IRIS G MCINALLY
Rp complaint of loud voices, screaming and loud noises
including a car horn, at Perks.

08/27/2021 0011 PSD Telecommunicator Kyleigh Sears
All quiet, nothing loud going on, doorman at Perks reported
that a driver was traveling up and down the road honking his
horn earlier- potentially the source of the complaint.
Clear.

Refer To Incident: 21-10941-0OF
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NARRATIVE FOR PATROL CHRISTOPHER R ARRIGO
Ref: 21-10941-0OF — {2

The following is a narrative regarding an unfounded noise complaint at Perk's Coffee:

On August 26, 2021 at approximately 2347 hours, 1, Officer Christopher Arrigo, was dispatched to 545 Rt 28,
Perk's Coffee, for a report of loud voices and screaming coming from the restaurant as well as a car beeping in
the area.

Upon my arrival to the area, I could not hear any loud voices eminating from the restaurant. I exited my cruiser
and approached the restaurant. I was not able to hear the voices of the patrons of the restaurant until I was on the
sidewalk located directly in front of the establishment. I spoke to a doorman and informed him why I was there
and I requested to speak to a manager. The doorman informed me that he would get an owner, and he informed
me that the beeping car horn came from a passing motor vehicle.

A short time later, Sarah Powell, the owner of Perk's, came out to speak with me. I informed her why I was there
and informed her that there was no violations. This was a positive interaction.

Respectfully Submitted,

Officer Christopher Arrigo #205
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Call Number Printed: 08/24/2021

For Date: 08/19/2021 - Thursday
Zall Number Time Call Reason Action
21-10584 2228 Noisa Complaint Investigated
Call Taker: 199 - Patrol Charles Brooks
Primary Id: 135 ~ Patrol Supervisor Derek J Dutra
Location/Address: [HAR 1638] PERKS COFFEE SHOP -~ 545 RT 28
Calling Party: ~ HARWICH, MA 0264:

Involvéd Party:
ID:
ID:
ID:

Narrative:

Narrative:

Narrative:

Refer To Incident:

—~ HARWICH, MA 026.
LU T FRdLLOL TYler J vermeLte
Disp-22:30:27 Enrt-22:30:31 Arvd-22
135 - Patrol Supervisor Derek J Dutra
Disp-22:30:29 Enrt-22:31:13 Arvd-22
127 - Sergeant Aram V Goshgarian
Disp-22:44:01 Enrt-22:44:04 Arvd-22
08/19/2021 2230 Patrol Charles Brooks
RP states there is loud voices and screaming coming from
Perks. When asked if it could possibly be coming from a
different establishment she said she was right next to Perks
and said it was them. RP wished to remain anonymous but
provided her address.

:39:57 Clrd-23:21:27
239:51 Clrd=23:21:25

:44:05 Clrd-23:21:20

08/19/2021 2321 Patrol Charles Brooks
Clear, investigated.

08/19/2021 2339 Patrol Supervisor Derek J Dutra
See formal... .

21-10584-0F
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This report is submitted by Officer Dutra regarding a noise complaint called in against Perks Coffee
Shop located at 545 RT 28 in Harwichport on August 19, 2021,

While assigned to the 4-12 shift Officer Vermette and I were dispatched to Perks Coffee Shop
regarding a report of loud crowd noise coming from the business. The Rp in this case was !
RT 28. On artival M 1met us at the front of her property, facing RT 28, and advised us we could hear
the crowd noise coming from Perks more distinctly in her back yard. For context Perks Coffee Shop is on the
west side of her property and inside the 150 foot rule. When Officer Vermette and I made it to her backyard
we could both hear what would be described as normal crowd noise coming from Perks. | "1 stated
that level of crowd noise was not the reason for her call. She stated people were signing happy birthday and
he's a jolly good fellow very loudly prior to our arrival. Officer Vermette and I were in the backyard and
spoke to  for approximately 15-20 minutes. During that time we did not hear that type of crowd
noise/signing coming from Perks.

I advised _ .the incident would be documented and looked it to see if this would be
considered a violation for Town purposes.

“After we left her residence we met Sgt. Goshgarian in front of Perks Coffee Shop. Sgt. Goshgarian
was speaking to one of the owners, Sarah Powell. He had already notified her of the noise complaint. Sarah
said she did not hear signing of any kind while she was on the property and assured us if that had happened
she would have addressed it.




HARWICHPolice

DEPARTMENT
183 Sisson Road, Harwich, MA 02645

Tel 508-430-7541 Fax 508-432-2530

DAVID J. GUILLEMETTE KEVIN M. CONSIDINE

Chief of Police Deputy Chief
Memorandum
TO: Board of Selectmen

Joseph Powers
Town Administrator

FROM: David J. Guilleme’rf%
Chief of Police
DATE: October 12, 2021

SUBJECT: Potential noise violation at Perks

Mr. Powers and members of the Board:-

Attached please find a police report regarding a potential crowd noise violation that occurred at
Perks on October 3, 2021 at closing time (1 am).

Please do not hesitate to contact me should you have any questions.



Harwich Call Summary

Call Number Printed: 10/05/2021
For Date: 10/03/2021 - Sunday
Call Number Time Call Reason Action
21-13152 0105 Noise Complaint Services Rendered
Call Taker: 4004 - PSD Telecommunicator Theodore Monteiro
Primary Id: 118 - Detective Sergeant Robert C Brackett
Location/Address: [HAR 16381 PERKS COFFEE SHOP - 545 RT 28
Calling Party: . SFEA ST - HARWICH, MA 02645
1D 193 - Patrol John J Larivee
Disp-01:07:52 Enrt-01:07:59 Clrd-01:08:35
ID: 118 - Detective Sergeant Robert C Brackett
Disp-01:08:22 Arvd-01:08:25 Clrd-01:43:12
ID: 193 - Patrol John J Larivee
Disp-01:09:35 Enrt-01:09:39 Arvd-01:14:05 Clrd-01:30:17
Arrived By: 193 - Patrol John J Larivee
ID: 180 - Sergeant Bmy R Walinski
Arvd-01:13:41 Clrd-01:29:04
Narrative: 10/03/2021 0107 PSD Telecommunicator Theodore Monteiro

RP who lives on Sea St. complains of loud screaming coming
from the area of Perks.

Narrative: 10/03/2021 0109 PSD Telecommunicator Theodore Monteiro
Laxge group of people in the roadway

Narrative: 10/03/2021 0111 PSD Telecommunicator Theodore Monteiro
Dispersing crowd

Refer To Incident: 21-13152-0F

Page: 1
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Incident Report 10/11/2021
Incident #: 21-13152-OF (; ;3
! Call #: 21-13152

Date/Time Reported: 10/03/2021 0105
Report Date/Time: 10/11/2021 2028
Status: No Crime Involved

Reporting Officer: Detective Sergeant Robert Brackett

Approving Officer: .Detective Serge obert Brackett
Signature: — <
Signature:
LOCATION TYPE: Restaurant/Cafeteria Zone: HARWICHPORT
PERKS COFFEE SHOP
545 RT 28

HARWICH MA 02645

1 Disturbance - NOISE VIOLATION

# PERSON(S) PERSON TYPE SEX RACE AGE SSN PHONE
1 PERKS COFFE AND BEER GARDEN BUSINESS
545 RT 28

HARWICH MA 02645
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Ref: 21-13152-OF C L/
To: Harwich Police Department Case #21-13152-OF
! From: Detective Sergeant Bob Brackett
Date: October 5, 2021

Subject:  Noise Violation at Perks Coffee and Beer Garden on October 3, 2021.

On Sunday October 3, 2021, at approximately 1:05am, Officers were dispatched to the area of Perks Coffee
and Beer Garden for the report of "loud screaming" coming from the area of Perks Coffee and Beer Garden.
The caller and reporting party were said to be calling from Sea Street.

At the time of the call being dispatched, Detective Sergeant Brackett was patroling Braddock Street in Harwich
Port, Ma in the vicinity of #42 Braddock Street. Detective Sergeant Brackett stopped and listened for any
noise. Detective Sergeant Brackett was able to hear noise that would be best described as "yelling and
cheering" coming from the area of where Perks Coffee and Beer garden would be located. Detective Sergeant
Brackett subsequently utilized Google Maps to measure this distance and found it to be approximately 550 feet
in a straight line.

Detective Sergeant Brackett proceeded to the area of Perks Coffee and Beer Garden. Upon traveling West on
Route 28 approaching the area, there was a large crowd observed to be in the road surrounding a couple of
vehicles that were in the travel lane on Route 28. These vehicles were stopped due to the crowd. Detective
Sergeant Brackett activated the lights on his vehicle in an effort to disperse the crowd. The crowd left the
roadway and the vehicles were able to proceed. It was later learned that these vehicles were UBER cars picking
up patrons. Detective Sergeant Brackett estimated there to be approximately thirty (30) people in the roadway
in front of Perks Coffee and Beer Garden and The Port Restaurant.

The crowd dispersed from the roadway to the sidewalk in front of Perks Coffee and Beer Garden. Detective
Sergeant Brackett counted the crowd (as best as possible)and there were approximately sixty (60) people on
the sidewalk area. Detective Sergeant Brackett stayed on location in an attempt to keep the patrons from
standing in the road as there was not enough room on the sidewalk. Due to the lack of room on the sidewalk
many patrons would unknowingly wander out into the street with traffic driving by. Many patrons
subsequently crossed the street and were gathered on the sidewalk by the municipal parking lot.

. It should be noted that although the crowd was loud and boisterous they were cooperative. The crowd had
come from Perks Coffee and Beer Garden. Detective Sergeant Brackett had previously driven by this location
and there were hardly any patrons at The Port restaurant while Perks Coffee and Beer Garden was very busy.
Staff members from Perks also confirmed that the patrons had come from their establishment.

It should also be noted that upon the initial arrival of Detective Sergeant Brackett Perks was empty of all
patrons and Perks had multiple staff members out on the sidewalk of Route 28 attempting to move the crowd
along including, but not limited to, the owner Taylor Powell. Staff members were doing their best to move
along the crowd.
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7. The cause of the crowds on the sidewalk was patrons waiting for UBER rides to pick them up. Patrons were
not leaving as they wanted to make sure they got their UBER ride.

8. The primary cause of the noise was a very large group of foreign visitors that were waiting for multiple UBER
rides. There was a language barrier with this group and they were very boisterous and loud completely unaware
of their actions. Detective Sergeant Brackett remained on location with this group until approximately 1:43am
until the last UBER arrived.

9. In fairness to Perks Coffee and Beer Garden, they had cleared their establishment of patrons at closing time
and staff was doing due diligence in an attempt to clear the crowds from the sidewalk. The crowds of people
were due to people waiting for UBER rides. The crowd was loud but not rowdy. The primary issue was the
group of foreign visitors and the language barrier. Perks staff showed great frustration over being unable to
solve the problem of what to do about the people waiting for UBER rides and subsequently being responsible
for the noise that they create while they are out along Route 28.

3 ully Submitted by,
-~ <

Detective Sergeant Robert Brackett
Harwich Police Detective Division
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HARWICH BOARD OF SELECTMEN
LIQUOR LICENSE REGULATIONS
Adopted at a Public Hearing on June 13, 2011
Amended at a Public Hearing on January 9, 2017
Effective July 1, 2011

INTRODUCTION

In issuing regulations, the Board of Selectmen, as the liquor licensing authority of the Town of
Harwich, is setting forth the expectations of the citizens of Harwich as to the conduct of the
Town’s liquor license holders. A significant objective of the regulations is the prevention of
violations. In familiarizing themselves with these regulations, license holders will realize that
much is expected of them. The Board of Selectmen believes that violations will be prevented
because these regulations will require liquor license holders to operate in accordance with a
clearly defined, higher standard.

1. Identification of the Town of Harwich Licensing Authority

1.

The Licensing Authority for the Town of Harwich shall consist of the Board of
Selectmen. This authority is granted to the Board of Selectmen pursuant to G.L.
c.138.

2. Scope of and Statutory Basis for Promulgation of Rules

l. The statutory basis for the promulgation of these rules is set forth within the
applicable sections of G.L. ¢.138. Each reference to a statute shall include any
amendment thereto.

2. These rules are supplementary to any statutory requirements and to the rules of the
Alcoholic Beverages Control Commission.

3. Definitions

L. Whenever the word “Applicant” is used herein it shall mean an individual
applicant; each member of a partnership applicant; each officer, director, manager,
and stockholder of a corporate applicant; and any agent of an applicant.

2. Whenever the word “Licensee” is used herein it shall mean an individual licensee
and each member of a partnership licensee and each officer, director, manager,
and stockholder of a corporate licensee and any agent of a licensee including those
employees who work in the public areas of the premises.

3. Whenever the word “License” is used herein it shall mean a revocable privilege

granted by a licensing authority.



Whenever the words “Licensing Authority” or “Authority” are used herein it
shall mean those groups having legal authority to grant licenses and/or regulate
the operation of the licensed premises. The specific licensing authority for the
Town of Harwich shall be the Board of Selectmen.

Whenever the word “Patron” is used herein it shall mean a customer who is
legally on the licensed premises.

Whenever the word “Premises” is used herein it shall mean all land and buildings
associated with the operation of the license.

Whenever the word “Rules and Regulations” is used herein it shall mean a
compilation of regulations and laws set up by a licensing authority to regulate the
manner in which businesses under its authority shall operate.

SECTION ONE: GENERAL LICENSING RULES FOR LICENSEES

1.00  Applicability of Rules and Regulations

a.

This section shall apply to all Town licensees, unless specifically provided
otherwise.

1.01  Availability of Rules and Regulations

a.

All licensees of the Licensing Authority for the Town of Harwich shall ensure that
a copy of these Rules and Regulations is kept on the premises at all times and is
available for inspection upon request by a member of the public or an agent of the
Authority. These Rules and Regulations are to be kept in the office of the
Manager or at the main cash register.

The licensee is responsible for ensuring that all employees who work in the public
areas of the premises read the Rules and Regulations of the Licensing Authority
and comply with all rules and laws.

1.02 Liquor License Filing Procedures and Responsibility of Applicant

a.

New applications and applications for license modifications must be filed in the
Town Administrator’s Office in accordance with the Alcoholic Beverages Control .
Commission’s Matrix for Retail Transactions along with the local filing fee and
abutters list fee (when applicable). Applicant is responsible for advertising costs
as well as abutter notification and associated mailing costs.

Copies of applications will be submitted to the Chief of Police for appropriate
background investigations. ”
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The Town Administrator will require at least 2 business days to review an
application to determine whether the filing is complete. Once it is determined that
the application is complete as presented, the Town Administrator will place the
Advertisement and at the same time distribute copies of the filing to each member
of the Authority for review.

The Authority may require additional information from the applicant prior to the
public hearing (i.e. lease agreements, financing information, and/or additional
background information).

The hearing shall not be held sooner than ten days after advertising.

The Authority may, with the consent of the applicant, continue the hearing to a
future date in order to allow the applicant to provide additional information, or the
Authority to investigate and consider whether the application is in the best interest
of the Town.

The Authority reserves the right to obtain updated information about a renewal
applicant/manager/owner at the time of renewal.

Posting and Signs

a.

Licenses issued by the Authority shall be posted in a conspicuous place easily
seen by the public where they can read without difficulty and without the
assistance of employees at the premises.

All other licenses, permits, and certificates affecting the licensed premises shall be
posted conspicuously; provided, however, that no such document shall be posted
in such a way as to cover over any part of the license issued by the Authority.

No dress code or preferred customer program or cover charge or other admissions
policy shall be put into effect at the premises except upon proper posting pursuant
to Section 1.04 below.

The posting or presentation of any photographs, signs, posters, drawings or other
matter that is of an improper or objectionable nature in the public areas of the
licensed premises is prohibited. The material presented must be suitable for view
by members of the general public in the same manner as if it were located in other
public areas such as public ways, public parks, common carrier stations, other
government offices, and business offices.

Admissions to the Premises

No licensee shall permit any rule, policy, or action, express or implied, which
makes any distinction, discrimination, or restriction on account of race, color,



religious creed, national origin, sex, or ancestry, physical or mental disability,
relative to the admission or treatment of persons from the general public or
employees at the licensed premises; provided, however, that premises licensed
pursuant to G.L. ¢.138, §12 may make rules regulating the admission of minors to
the premises when such rules are not inconsistent with other rules and regulations
stated herein; provided further that private club licensees shall not discriminate, as
aforesaid, with regard to guests at the licensed premises or with regard to who
may be invited to the premises as a guest.

No licensee shall institute dress requirements of any kind except according to the
following rules:

l. A sign shall be posted at the entrance stating dress requirements or dress
restrictions with specificity which may also include restrictions as to
footwear. (Examples: “Jackets required”; “Ties and jackets required”;
“Shirts with collars required, no sneakers™).

2. No signs shall be posted which state, “Proper dress required,” or which
otherwise announce a dress policy without stating specifically, item by
item, what dress is required or what dress is prohibited.

No licensee shall institute privileged entrance requirements of any kind except
according to the following rules:

1. A licensee may issue special passes.
2. The special passes shall state the calendar year on the face of the pass.
3. The special pass shall not entitle the passholder to free drinks or to a

discount on drinks.

4. The licensee shall keep a list of the names and addresses of all passholders
and must have such list available if requested by the Authority.

5. The licensee is responsible for ensuring that persons are picked to be
passholders on a rational basis and not on any basis that is discriminatory
in violation of law or these regulations.

No licensee shall require any person to pay a minimum charge or cover charge
unless a sign is conspicuously posted at every entrance to any dining room or
rooms where such charge is required, in letters no less than one (1) inch in height,
stating that a minimum charge or cover charge shall be charged and also stating
the amount of charge; provided, however, that no such licensee shall require a
person under thirteen (13) years of age to pay a minimum charge or cover charge.
Such cover charge shall not be collected in advance of gaining entrance to the



licensed premises, and can only be charged upon a written or printed receipt,
permanently recorded and numbered seriatim, presented to each individual
customer or group of customers. Records of such receipts shall be kept by the
licensee for a period not less than two (2) years. Cover charge shall mean all
admission fees or admission charges. Such charges must also be posted on the
outside of the licensed premises. Nothing in this regulation shall be construed to
prohibit advance ticket sales.

No minimum charge for the purpose of alcoholic beverages or minimum alcoholic
beverage drinking requirement shall be imposed upon any customer of a G.L.
c.138, §12 licensee.

A licensee who charges a minimum charge for the purchase of food and/or non-
alcoholic beverages shall include a specific statement in a posting stating that
there is no minimum charge for alcoholic beverages. Such minimum charge for
food and/or non-alcoholic beverages shall not be collected in advance of gaining
entrance to the premises. No licensee shall impose a minimum charge for food
and/or non-alcoholic beverages upon any customer who incurs charges for
alcoholic beverages equal to or greater than the posted minimum charge for food
and/or non-alcoholic beverages.

Licensees shall refuse entrance to the premises to a person who appears to be
intoxicated or unruly; and shall evict such a patron, except that in such a case the
licensee should call the police and should offer assistance to an intoxicated person
when possible. '

Licensees shall not permit entrance to the premises by more persons than the
maximum occupancy limit established by the Building Department.

Licensees who permit persons to wait in line for a table or a seat or for entrance to
the premises shall obey the following rules:

1. Persons who wait inside the premises shall be kept in an orderly line and
must not be permitted to block fire aisles or exits. The number of such
persons waiting inside the premises shall not exceed the number of
persons allowed as standees.

2. Persons who are permitted to wait in line outside the premises shall be
supervised by an employee of the licensed premises. Such employee shall
stand outside with the line during all times when the line exceeds ten (10)
persons and shall announce no further admissions to the premises if
persons in the line are being loud or disorderly or if the line is blocking the
sidewalk or is of a size that could reasonably be expected to cause noise or
other problems for residents of the area or for passersby. To the extent
that lines in front of a licensed premises become the subject of public



complaints the licensee shall have been deemed to be inviting a public
nuisance and shall be subject to disciplinary proceedings for same. It is
recommended that licensees in residential areas discourage lines of more
than ten persons.

- Licensees shall not lock the front door of the premises until the last patron has

exited from the premises.

Licensees shall not allow any patron or any guest or any employee who is not
working that shift to enter the premises after the closing hour posted on the license
or prior to the opening hour posted on the license.

1.05  Hours of Operation

a.

The hours of operation shall be restricted to those set by the Licensing Authority
and stated on the face of the license. No patrons shall be on the premises before
the official opening hours nor fifteen (15) minutes after the official closing hours.
Customers must be up and on the way out once the closing hour of the licensed
premises has been reached. No drink consumption time.

The rules for employees on premises after closing hours are as follows:
employees must be off the premises no later than sixty (60) minutes after the
“Official Closing Hour,” provided however, that such employees or other hired
personnel may be on the premises at any time for the purpose of cleaning, making
emergency repairs, providing security for the premises, or preparing food for the
next day’s business or opening or closing the business on an orderly manner. No
other persons, friends or relatives may be on the premises with the owners,
managers or employees of the licensed premises during the hours when the public
is excluded from the premises.

Licensees shall ensure that their patrons leave the premises in an orderly manner.
Licensees who have a clientele that regularly fails to leave the area in a quiet and
orderly manner should hire security personnel to police the leave-taking of the
patrons at closing time.

1.06 Physical Premises

a.

No license shall be issued or shall be considered in good standing unless the
licensed premises comply with all statutory requirements, including all applicable
building codes and fire, health, safety, trash and other government regulations and
laws.

The licensed premises shall conform to the floor plan approved by the Authority
with regard to the structures and the walls at the premises, as well as with regard
to all tables, chairs, booths, bars, counters, bar stools, dance floors or areas, railing
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partitions, and other barriers at the premises. Any changes in the floor plan or any
renovations of any kind shall not be made without notification to the Authority
and the approval of the Authority. This includes substantial changes in the
arrangement of moveable furniture. ’

C.. All premises covered by the license shall be kept in a clean and sanitary condition,
with specific reference to fruit flies contaminating open liquor bottles.

d. No outside area shall be used as a gathering place for patrons unless approved by
the Authority and the Alcoholic Beverages Control Commission if alcohol is
consumed.

e. The premises shall be lighted in all public areas in a manner sufficient for the

safety of the patrons and in a manner sufficient for the agents of the Authority to
make observations at the premises without the need to identify themselves or the
need to seek assistance.

f. The actual capacity of the licensed premises will be established by the Licensing
Authority and shall be the lowest set by septic or building capacity. That capacity
shall be stated on the license.

g. Licensees shall not invite the members of the general public to private areas of the
premises which are approved by the Authority for storage or for an office or for a
kitchen or for a music or video projection room or for any similar non-public use.
Only owners and employees of the licensed premises shall be in these areas.

h. No advertising matter, screen, curtain or other obstruction, which in the opinion of
the Licensing Authority or its Agents, prevents a clear view of the interior of the
premises shall be maintained in or on any window or door thereof after the
Authority has ordered the removal of such obstruction.

i. The interior of the premises shall be sufficiently lighted at all times and all exits
shall be properly designated by lighted signs, “Exit,” as same may be mandated by
the Building Inspector of the Town of Harwich or by the Fire Department of the
Town of Harwich.

Business Arrangements of Licensees

a. No person or entity shall obtain or renew a license unless the applicant for such
license or for renewal of such license can demonstrate proof of a legal right to the
licensed premises for the term of the license. Such proof shall include ownership
papers or a tenancy document or a management contract; provided, however, that
all parties to such ownership or leasehold interest or management contract shall be
known to the Authority and the terms of such agreements or contracts shall be
made known to the Authority.



No licensee shall hire any employee or contract for goods or services in any name
other than that of the licensee, nor shall the licensee pay for any such employment,
goods, or services by any means other than its own cash or bank accounts in its
own name. Cash transactions shall be recorded in a manner suitable for review by
the Authority. Such records shall be kept for a period of three (3) years.

No licensee shall permit any person to have a direct or indirect financial or
beneficial interest in the licensed business or to receive any revenue from the
business or to manage the premises other than the persons properly approved of
by the Authority and the salaried employees of such persons.

No licensee shall permit any person to work at the licensed premises or to hold
themselves out as a person in a position of authority at the premises except for
those persons who are owners and officers or who are salaried employees for
whom payroll records are available. No licensee shall pay an employee any
percentage of the profits of the business or pay an employee in any manner other
than by salary or hourly rate except upon approval of the Authority.

No licensee shall pay a landlord or creditor of any kind a percentage of the profits
of the business except upon complete disclosure to the Authority and the receipt
of the Authority's approval. ’

No licensee shall lease out any part of the premises or any part of the business
without the approval of the Authority. No licensee shall lease out the food or
beverage service without the approval of the Authority.

No licensee shall enter into an agreement with an independent contractor to
provide beverages or food or entertainment or management at the premises
without the approval of the Authority.

No licensee shall pledge the stock in the licensed business or the license itself
without the approval of the Authority pursuant to G.L. ¢.138 §15A. No licensee
shall pledge a license without obtaining the approval of the Authority pursuant to
G.L. ¢.138, §15A and the Board of Selectmen’s Policy on Pledging of Alcoholic
Beverages Licenses.

No licensee shall take a loan secured by any equipment at the premises or secured
by any direct or indirect interest in the licensed business without the approval of
the Authority. This includes kitchen equipment, video or audio equipment,
lighting equipment, furniture, or any other type of equipment.

No licensee shall contract bills for its licensed premises under any corporation or
trade name other than that under which it is licensed.
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Managers in licensed premises shall not be changed until the Authority and the
Alcoholic Beverages Control Commission have approved such change.

Any licensee intending to close its place of business shall notify the Authority in
writing before such closing and state the reason for such closing.

Assignment of the stock of corporate licensees for purposes of collateralizing
loans or notes, etc., gives no right to the assignee to conduct the business of the
licensee. Licensees shall immediately notify the Authority when the assignee
forecloses under such assignment of stock or when other proceedings are brought
which affect the economic and financial rights and abilities of the licensee.

Licensees shall enter into no agreement or understanding which sets a minimum
requirement for gross sales of food and beverages at the premises.

Licensees shall not use any trade name, assumed name, or abbreviated name in
connection with the licensed business unless the same appears on the license
certificate issued by the Authority or unless written permission is first obtained
from the Authority. The use of any unauthorized name on the books, records,
stationery, or interior or exterior of the licensed premises or for advertising
purposes or telephone listing is prohibited unless permission is first obtained from
the Authority.

Licensees are responsible for maintaining a legal right to access to and control of
the premises which is covered by the license. Failure to have a legal right to the
named licensed premises shall result in the revocation or non-renewal of the
license.

Alcoholic Bevérages Sales and Laws

No alcoholic beverages shall be sold for less than the actual cost of the beverage
to the licensee. An admission charge shall not be credited towards the purchase
price of any alcoholic beverage.

All licensees shall maintain a schedule of the prices charged for all drinks to be
served and drunk on the licensed premises or in any room or part thereof. Such
prices shall be effective for not less than one calendar week.

No licensee or employee or agent or a licensee shall:

1. offer or deliver any free drinks to any person or group of persons;

2. deliver more than two (2) drinks to one person at one time;



3. sell, offer to sell or deliver to any person or group of persons any drinks at
a price less than the price regularly charged for such drinks during the
same calendar week, except at private functions not open to the general
public;

4. sell, offer to sell, or deliver to any person an unlimited number of drinks
during a set period of time for a fixed price, except at private functions not
open to the general public;

5. sell, offer to sell or deliver drinks to any person or group of persons on any
one day at prices less than those charged the general public on that day,
except at private functions not open to the public;

6. sell, offer to sell or deliver malt beverages or mixed drinks by the pitcher
except to two (2) or more persons at any one time;

7. increase the volume of alcoholic beverages contained in a drink without
increasing proportionately the price regularly charged for such drink
~ during the same calendar week;

8. encourage or permit, on the licensed premises, any game or contest which
involves drinking or the awarding of drinks as prizes;

9. advertise or promote in any way, whether within or without the licensed
premises, any of the practices prohibited under this section.

Nothing contained in the preceding section shall be construed to prohibit licensees
from offering free food at any time; or to prohibit licensees from including a drink
as part of a meal package; or to prohibit the sale or delivery of wine by the bottle
or carafe when sold with meals or to more than one persons; or to prohibit those
licensed under G.L. c.138, §15 from offering free wine tastings; or to prohibit
those licensed under G.L. ¢.138, §12 from offering room services to registered
guests.

Licensees shall not permit alcoholic beverages to be brought on the licensed
premises by patrons or employees.

Licensees shall be responsible for ensuring that minors are not served alcoholic
beverages and are not drinking alcoholic beverages on the licensed premises,
whether served to them by an employee or handed to them by another patron.
Licensees who do not have the ability to keep track of the drinking activity of
minors at the premises shall exclude minors from coming onto the premises in
order to meet the burden of ensuring that there is no underage drinking at the
premises. Licensees who choose to permit minors on the premises shall be
accountable if minors are found to be drinking alcoholic beverages on the
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premises, whether or not the Authority's agents are able to prove that the licensee
actually served the drink directly to the minor. Sufficient security personnel shall

“be employed to monitor the premises to ensure that patrons do not pass alcoholic
beverages to minors.

e. Any establishment licensed to sell alcoholic beverages to be drunk on the
premises shall post a copy of the penalties for driving under the influence set forth
in section G.L. ¢.90, §24. Establishments licensed to sell alcoholic beverages not
to be drunk on the premises shall post a copy of the penalties for operating a
motor vehicle while drinking from an open container. Said copies shall be posted
conspicuously in said establishments. Said copies are available from the
Alcoholic Beverages Control Commission.

f. Food service shall be available in all areas of the licensed premises where
alcoholic beverages are served, this to include dining areas and lounge areas. This
does not include any area approved as a waiting area by the Licensing Authority.

1.09 Entertainment at Licensed Premises

a. No licensee may provide entertainment of any kind unless the licensee holds an
entertainment license issued pursuant to G.L. ¢.140, §183A. Such license must be
held in the same name, by the same owners, and with the same manager as the
food or beverage license; provided, however, that in cases where entertainment on
the premises is to be conducted by a person or entity who is an independent
contractor at the premises, the food or beverage licensee may seek the approval of
the Licensing Authority for an exemption from this rule based upon a written
contract with the independent contractor which gives control of the premises to
the food or beverage licensee while allowing the independent contractor to book
and/or to produce the entertainment.

b. The food or beverage licensee shall be responsible for the actions of any
independent contractor on the premises providing entertainment in addition to the
responsibility held by the independent contractor pursuant to the entertainment
license.

c. The food or beverage licensee shall pay the independent contractor a fee
according to the written contract, said fee to be commensurate with the market
value of the services, and the independent contractor shall not be given any direct
or indirect interest in the licensed premises other than the fee set out in the
contract. Said fee shall not be based upon the number of patrons attending an
entertainment event.

d. Any food or beverage licensee who permits entertainment at the licensed premises

pursuant to a license held by a person in violation of this rule will be subject to
disciplinary action by the Authority.

11



e. Inside Entertainment - No entertainment at the licensed premises may be
conducted in a manner such that the noise from the entertainment is creating a
nuisance and can be heard outside the boundaries of the premises.

Outside Entertainment — Noise from entertainment must be at reasonable sound
levels which are not plainly audible at a distance of 150 feet from boundary line or
source of sound amplification system whichever is further.

f. No dancing by patrons is permitted except upon proper licensing pursuant to G.L.
c.140, §183A, and confined to a particular dance floor area which has been
approved by the Authority and which is not inconsistent with the entertainment
license requirements. '

g. Entertainment shall not be conducted on the premises prior to the opening or
subsequent to the closing hour set by the Authority for the exercise of the food or
beverage license or during any period when the food or beverage license has been
suspended. '

h. No licensee may have upon the premises any automatic amusement devices unless
such machines have been approved and separately licensed by the Authority
pursuant to G.L. ¢.140, §177A. Types of machines and location of machines upon
the premises must be approved. The licensee must make application, not the
distributor.

1. Licensees shall not permit any games to be played at the premises for money,
alcoholic beverages, or for any other prize. Games may be played for money at
certain fundraising activities which have been approved by the Authority and for
which the licensee holds other appropriate licenses.

j- Licensees who hold licenses under G.L. c.138, §12 to serve alcoholic beverages
for on premises consumption may petition the Authority for approval to allow
dancing on Sundays between the hours of twelve midnight and one o’clock A.M.
or two o’clock A.M. for the same hours for which the licensee is authorized to sell
alcoholic beverages. (G.L. ¢.138, §33).

1.10 Environs of Licensed Premises

a. It shall be the obligation of licensees to ensure that a high degree of supervision is
exercised over the conduct of the licensed establishment at all times. Each
licensee shall be accountable for all violations that are related to the licensed
premises to determine whether or not the licensee acted properly in the given
circumstances.
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b. Licensees shall act reasonably and diligently to disperse loiterers or patrons who
attempt to congregate in front of or at the licensed premises. Failure of the
licensee to keep persons from congregating at the licensed premises may lead to
disciplinary action against the licensee for allowing a public nuisance. Action to
be taken by the licensee shall include: (1) maintaining the front door in a closed
position; (2) asking loiterers to disperse; (3) promptly notifying the police if
loiterers refuse to disperse; (4) hiring a security guard or stationing a security
employee at the front door to disperse loiterers; (5) refusing to allow patrons to
walk in and out of the premises at short intervals; (6) maintaining order in lines of
patrons waiting outside to get in; (7) announcing that no further patrons will be

-allowed into the premises if lines become too long or disorderly or loud.

C. Licensees shall take such steps as are necessary to ensure that patrons or
employees do not leave the premises with alcoholic beverages. Such steps shall
include having an employee stationed at the door to watch patrons as they leave.
When patrons are observed leaving the premises with beer bottles, beer cans, or
cups or glasses filled with liquids that smell like alcoholic beverages to the
Authority’s agents, it shall be presumed that the vessels contain alcoholic
beverages.

d. When any noise, disturbance, misconduct, disorder, act or activity occurs in the
licensed premises, or in the area in front of or adjacent to the licensed premises, or
in any parking lot provided by the licensee for the use of its patrons, which in the
judgment of the Authority adversely affects the protection, health, welfare, safety
or repose of the residents of the area in which the licensed premises are located, or
results in the licensed premises becoming the focal point for police attention, the

* licensee shall be held in violation of the license and subject to proceedings for
suspension, revocation or modification of the license.

1.11 Inspections and Investigations

a. The licensed premises shall be subject to inspection by the members of the
Licensing Authority and its duly authorized agents. Any hindrance or delay of
such inspection caused by an employee of the licensee shall be cause for action
against the licensee. It shall be the responsibility of the licensee to ensure that
procedures are in place, be it posting a doorman or otherwise, to allow police and
authorized agents of the Authority immediate entrance into the premises at any
time employees are on the premises. Any delay in providing such access shall be
cause for action against the license.

b. Any person who hinders or delays any authorized investigator of the Alcoholic
Beverages Control Commission or any investigator, inspector or any other
authorized agent of the Licensing Authority in the performance of his duties, or
who refuses to admit to or locks out any such investigator, inspector or agent from
any place which such investigator, inspector or agent is authorized to inspect, or
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who refuses to give to such investigator, inspector or agent such information as
may be required for the proper enforcement of G.L. ¢.138, shall be punished by
penalties as outlined in G.L. ¢.138. '

Licensees shall maintain a current list of all of their employees and shall have it
available at all times for inspection upon the request of an authorized agent of the
Authority. Licensees who contract with entertainment entities to provide
entertainers must maintain a current list of the names of such entertainers and said
entertainers shall be held to the same rules as other employees at the premises.

No device or electronic equipment shall be utilized by a licensed premises for the
purpose of signaling employees that agents of the Licensing Authority are present.

All complaints and reports shall continue in force until they have been reviewed
and disposed of by the Licensing Authority.

Standards of Conduct on the Premises

It is forbidden to permit any employee or person in or on the licensed premises to
promise, offer, suggest, or accept sexual acts or favors in exchange for money or
for the purchase of any alcoholic beverages or other commodities.

It is forbidden to encourage or permit any person in or on the licensed premises to
touch, caress, or fondle the breasts, buttocks or genitals of any other person.

No alcoholic beverages shall be sold to anyone under twenty-one (21) years of
age. No service of alcoholic, wine/malt beverages shall be made to anyone under
twenty-one (21) years of age.

No manager or employee shall consume any alcoholic beverages while on the
licensed premises while on duty or after the official closing hour.

There shall be no disorder, prostitution, illegal gambling, illegal drug use or sales
or possession, or other illegal activity on the licensed premises or any premises
connected therewith by an interior communication.

All other acts defined as criminal behavior by the Massachusetts General Laws are
also prohibited on the premises.

Requirement to Monitor and Prevent Illegal Activity on the Licensed Premises

Licensees shall make all reasonable and diligent efforts to ensure that illegal activities do
not occur at the licensed premises. Such efforts shall include:

a.

Frequent monitoring of restrooms and other nonpublic areas of the premises for |
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1.14

1.15

signs of drug activity or other illegalities;

b. Paying attention to activities on the premises of known drug users or drug dealers
or prostitutes or others who are known to have been convicted of crimes which
may be conducted at a licensed premises;

C. Monitoring of activities of persons who talk about weapons or who appear to be
hiding a weapon;

d. Calling for police assistance as necessary to protect patrons against injury or to
evict unruly patrons or to uncover unlawful conduct or to give medical assistance
and providing police with requested information;

e. Hiring security personnel to deal with chronic unlawful activity at the premises
such as prostitution or gambling or larceny from patrons or assaults and batteries
or other problems associated with the premises.

Injuries to Persons at the Premises

a. Licensees shall instruct their employees and security personnel that they are not to
make bodily contact with a patron unless to protect other patrons or themselves
from being subjected to body blows from an unruly patron. In all other
circumstances, employees and security personnel are to call the police to have
patrons removed from the premises when such patrons are being disruptive and
they are unable to convince the patron to leave the premises voluntarily.

b. Licensees shall call the police and an ambulance and take all other reasonable
steps to assist patrons or persons who are injured in or on the licensed premises or
whose injuries have occurred outside the premises but have been brought to the
attention of the licensee.

Other Causes for Revocation, Suspension, and Modification

a. Any license issued pursuant to G.L. ¢.138 may be modified, suspended, or
revoked for any of the following causes:

1. Violation by the licensee of any prdvision of the relevant General Laws of
the Commonwealth, of the regulations of the Alcoholic Beverages Control
Commission or of the regulations of the Licensing Authority;

2. Fraud, misrepresentation, false material statement, concealment or
suppression of facts by the licensee in connection with an application for a
license or permit or for renewal thereof, or in connection with an
application for the removal of the licensed premises or the alteration of the
premises, or in connection with any other petition affecting the rights of
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the licensee, or in any interview or hearing held by the Authority in
connection with such petition, request, or application affecting the rights
of the licensee;

3. Failure to operate the premises covered by the license without prior
approval of the Licensing Authority;

4. Failure or refusal of the licensee to furnish or disclose any information
required by any provision of the General Laws, or by any rule or regulation
of the Alcoholic Beverages Control Commission, or by any rule or
regulation of the Licensing Authority;

5. Licensees shall not give or offer any money or any article of value or pay
for or reimburse or forgive the debt for services provided to any employee
or agent of the Authority either as a gratuity or for any service;

6. Licensees may not fail to comply with any condition, stipulation or
agreement upon which any license was issued or renewed by the Authority
or upon which any application or petition relating to the premises was
granted by the Authority. It shall be the duty of the licensee to ensure that
all appropriate personnel at the licensed premises are familiar with the
rules and regulations of the Authority and with any conditions on the
license.

7. A license may be suspended or modified or revoked for the refusal by any
licensee and, if a corporation, by a manager, officer, or director thereof to
appear at an inquiry or hearing held by the Authority with respect to any
application or matter bearing upon the conduct of the licensed business or
bearing upon the character and fitness of such person to continue to hold a
license.

8. Licensees shall properly serve suspension and modification orders.
1.16 Violations; Hearing Procedure

a. . Upon written notice from the Chief of Police or other source that an illegality has
allegedly occurred at a licensed establishment or other matters that the Chief of
Police deems should be brought to the attention of the Licensing Authority, the
Authority will consider in open session whether or not a public hearing should be
held.

b. If it is determined that a public hearing will be held by vote of the Authority, the

Town Administrator shall send written notice to the licensee by Certified Mail,
Return Receipt Requested.
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At the hearing the Authority will first hear evidence from the Police Chief and his
agents and/or witnesses or from other complaining parties, as may be appropriate.
Then the licensee and the licensee’s counsel will have an opportunity to present
their response and evidence.

After all testimony has been given, the Authority reserves the right to question all
witnesses and parties and, if necessary, take under advisement all facts and vote
either to render their decision or continue the hearing to a subsequent meeting of
the Authority.

1.17 Disciplinary Guidelines

a.

Licensees in violation of the applicable laws of the Commonwealth, regulations of
the Alcoholic Beverage Control Commission and/or these regulations may be
subject to the following range of discipline:

l. First offense: warning to seven day suspension.
2. Second offense: warning to thirty day suspension.
3. Third offense: warning to revocation.

Only offenses which have occurred within the two (2) years preceding the date of
violation shall be used in calculating the number of offenses for purposes of the
disciplinary guidelines.

The disciplinary guidelines are only a guide. The Licensing Authority may use its
discretion in determining whether the facts surrounding a violation warrant a
penalty which is more lenient or severe than that suggested by the guidelines.

The disciplinary guidelines shall not be construed so as to limit the Licensing
Authority’s authority to consider alternative dispositions, or further conditions on
a license, or even alternate penalties (e.g. roll back of operating hours).

1.18 Service of Suspension Orders

a.

When the Authority suspends the license or licenses of any licensee, it shall
provide the licensee with an order of suspension for public display that must
contain the words, “No alcohol served per order of the Board of Selectmen for the
Town of Harwich.” Such order shall be publicly displayed by the licensee in the
following manner. If there is a door opening from the street into the licensed
premises and a window facing the street upon which such door opens, such order
shall be displayed in such window so that it may readily be seen from the street.
If the licensed premises are otherwise located, such order shall be affixed to the
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door of the entrance to the premises and displayed in such a way that it may be
readily seen from the street.

b. Suspension orders of the Authority, as above, shall remain affixed throughout the
entire period of suspension. The removal, covering, defacement, or obliteration of
the order of suspension or the failure to maintain the order of suspension in the
manner and place required prior to the expiration of the suspension period shall be
deemed the act of the licensee and shall be cause for further suspension,
modification or revocation of the license.

c. Suspension periods shall not be used as a time to do renovations at the licensed
premises unless such renovations have previously been approved by the Authority.

d. No members of the public may be on the premises at any time during suspension
periods, with the exception that restaurants may be able to continue to service
patrons without serving alcohol, with the approval of the Licensing Authority.

1.19 Permission to Close Premises Required; Non-use of Licenses

a. Licenses are granted to serve the public need and, to that end, licensees are
expected to operate the license for a substantial number of hours on all days when
the premises are permitted to be open under the terms of the license. In the case
of alcoholic beverages licenses, the number of which are limited according to
statute, no licensee may close its place of business for any reason other than the
following:

L. Upon approval of a request to the Licensing Authority for closing in order
to do renovations for a reasonable time;

2. For all holidays and religious days;

3. A closing of one (1) or more days per week upon approval of a request to
the Authority and a showing by the licensee that it does not have adequate
business upon such days.

4. A closing due to an act of God, natural disaster, illness or some other
business problem for which request has been made to the Authority and
approval granted.

b. Any licensee intending to close a place of business, whether on a temporary of
permanent basis, must notify the Licensing Authority in writing before such
closing stating the reason and length of such closing and obtain approval. Failure
to provide such notice may result in the suspension or revocation of the license.
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c. If the Licensing Authority becomes aware of a license not being exercised, it may
conduct a hearing to obtain a status update.

d. The Authority reserves the right to require that the licensee appear before the
Authority every three (3) months from that point until the business has
commenced or resumed operations or the license has been transferred or turned
back to the Town.

e. The Authority reserves the right to revoke the license at any time if it deems that
the public good is not being served.

1.20 Bankruptcy and Court Proceedings
a. The licensee shall immediately notify, in writing, the Licensing Authority of any
proceedings brought by or against the licensee under the bankruptcy laws or of
any other court proceedings which may affect the status of the license.

1.21 Management

a. Each corporate licensee must appoint a manager by a properly authorized and
executed delegation.

b. The responsibilities of every license holder and any manager shall be as follows:
l. To obey all statutes of the Commonwealth, rules of the Alcoholic
Beverages Control Commission, Rules and Regulations of the Licensing
Authority;
2. To promptly notify the police of any disturbances or illegal activity on the

licenses premises of which he becomes aware;

3. As to corporate licensees, to sign the annual application for renewal of
license, unless unavailable;

4. To cooperate with authorized agents of the Licensing Authority, including
but not necessarily limited to, any police officer, in their investigation or
inspection of the licenses premises.

c. Any such notice sent to the manager as named in the records of the Licensing
Authority or the owner at the address of the licensed premises shall constitute
valid legal notice to the licensee.

d. The licensee shall not change managers, change corporate officers, sell or transfer

corporate stock, pledge corporate stock or liquor license as security, or accept a
loan or credit from another licensee, without first obtaining the approval of the
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Authority. No person may have a direct or indirect beneficial interest in a license
without first obtaining the approval of the Authority.

1.22  Service Training

424317/HARW/0001

An employee training program on the proper procedures for verifying that patrons
are at least twenty-one (21) years of age and not intoxicated shall be provided by
the licensee. A written description of such program, along with a written policy
outlining the employees’ responsibilities and the disciplinary measures which will
be taken against any employee for violating said policy, shall be provided to the
Authority as part of the original or renewal application materials and maintained
on the premises at all times.

A signed certification of each employee who handles alcohol, indicating that the
employee has received the described training and has reviewed and understands
the written policy describing his or her responsibilities and the disciplinary action
which will be taken for violations, shall be maintained on the premises at all
times. Copies of all such documents and certifications shall be available to the
licensing authority, or any authorized agent thereof, upon demand.

Each new employee who handles alcohol shall obtain server training within thirty
(30) days of commencing employment.

Upon a finding by the Authority of a violation of the laws or regulations
concerning service of alcohol to a minor or intoxicated person, the employees
involved in the violation who continue to be employed by the licensee shall be
retrained forthwith and receive a new server training certification.

The training and certification referenced in Section 1.22 shall be pursuant to a
training program approved by the Authority (e.g. TIPS or equivalent).
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