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Disclaimer

This information is provided as a service by KP 
Law, P.C. This information is general in nature and 
does not, and is not intended to, constitute legal 
advice.  Neither the provision nor receipt of this 
information creates an attorney-client relationship 
between the presenter and the recipient.  You are 
advised not to take, or to refrain from taking, any 
action based on this information without 
consulting legal counsel about the specific issue(s).
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OML addresses 4 
major issues: 

1.   Notice
a) Timing - posting no less than 48 
weekday hours prior
b) Location  - must be posted in 
location accessible 24-hours a day, 
including website, and meeting 
must be held in ADA accessible 
location; include remote/virtual 
information if  meeting remotely
c) Detailed subject matter items

2.   Nature of  Meeting
a) Presumption for open session
b) Certain reasons for closed 
session; subject to different 
procedures 

3.   Conduct of  Meetings 
a) Difference between a 
meeting and a hearing
b) Who gets to speak and 
when
c) Remote and hybrid meetings

4.    Minutes 
a) Content – detailed to allow 
someone who was not present 
to know what was discussed
b) Timing – for open 
meetings, within three 
meetings or 30 days, whichever 
is later 
c) Approval - in accordance 
with above timeframe, either 
the body or a designee thereof   
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Quick Summary - 
Meetings 

(1) Nearly all meetings must be posted not less than 
48 weekday hours prior to the date of  the meeting; 

(2) The meeting notice must list all the topics to be 
discussed with specificity, including executive 
sessions.

(3) Regardless of  whether a meeting was posted 
correctly, a meeting occurs whenever a quorum of  
a public body discuss matters within its jurisdiction

(4) The quorum can be reached simultaneously (an e-
mail to everyone on the board) or serially (one 
person forwards the e-mail to the next who 
forwards it to the next)
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Subcommittees
 Subcommittee – any multiple-member body created to advise or 

make recommendations to a public body:
 Intent to create a subcommittee is not required or 

determinative;
 Attorney General looks to three factors in determining if  

group constitutes subcommittee: is it “within government”, 
“empowered to act collectively”, and serving a “public 
purpose”.

 Practical way to avoid violations:
 One person does not constitute a subcommittee
 Conservative approach - when two or more members are 

tasked to accomplish something together, post meetings and 
comply with OML

 Committees created by sole officer who has authority to act 
independently are excluded from application of  OML.  Connelly 
v. School Committee of  Hanover, 409 Mass 232 (1991).
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Tips to Stay Out of Trouble!!
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Agendas…

 Must include detailed description of  
“items” to be discussed

 Location of  Posting – must be filed with 
Town Clerk and posted in a manner 
conspicuously visible to the public at all 
hours in, on or near Town Hall (and 
accessible at Clerk’s office during normal 
business hours).

 No acronyms
 No abbreviations
 Must indicate time/date of  posting.
 If  revised, must state both the date and 

time of  the original posting and the date 
and time of  the revised posting.
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Agenda –

Every item 
must be 
detailed 

Regularly occurring items need more 
detail, so, agendas should be updated to 
include more detail than the following 
examples:
New Business
Old Business
DPW Superintendent Report
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Posting - Practical Considerations

A meeting may not be continued from one 
night to the next unless the following 
meeting is properly posted under the OML

The notice required under the OML does 
not substitute for or otherwise supersede notice 
requirements under other applicable laws.
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Notice – 
Emergencies
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Conducting Meetings - 
Recording 

 Chair must make public statement regarding audio 
or video recording if attendee intends to record 
(basis – MA wiretap statute).

  Recording by individuals:
Must inform the Chair;
Chair must make required announcement;
Chair may reasonably regulate recordings 

(placement, operation of equipment)
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Deliberation – 
E-mail

Considerations
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Deliberation – Social Media

 Social media is also subject to the OML
 Alternative electronic communications have become more 

prevalent, including blogging, instant messaging, texting, 
social networking such as Facebook, Snapchat, and Twitter

 Practical approaches to avoid violations:
 Do not direct comments to other members of body
 If matter directly involves issue pending before body, 

consider not engaging (particularly if more than one 
member has already commented) 

 Be thoughtful about the manner that comments are 
made

 Consider using separate accounts for campaign 
purposes and following election

 Remember that applicants have due process rights; if 
the board member is involved in a matter adjudicating 
the rights of others, only discuss matter at the hearing – 
due process issue
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Conducting the 
Meeting –

Authority of the 
Chair 

 The Open Meeting Law does not mandate that 
any particular person be allowed to speak at a 
meeting
 The Open Meting Law does not require that the 

public body allow any kind of  public participation 
or public comment
 Instead, the Open Meeting Law provides that the 

Chair has sole discretion as to who may speak, 
and for how long 

Allowing the public to speak during a meeting, 
or restricting such speech based upon issues 
other than time, place and manner, has serious 
constitutional implications.
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Conducting the 
Meeting –

 Public 
Participation 
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Conducting the Meeting – 
Policy Issues for Public Comment Periods 

Any rules about public participation must relate to the process for such participation, 
and may not relate to speech protected by constitutional principles- any restrictions on 
speech, including as to time, must be content neutral and narrowly tailored to the 
public body’s interest.

Items to consider:

1. Avoid debate

2. Avoid responding to a comment before the board has had the opportunity to 
discuss it OR when the matter is controversial

3. Leave matters raised during public speak “unresolved” 

4. Not engaging and instead placing the item on an upcoming agenda for which formal 
notice of  the item appears 
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What can we talk about???

 Matters not reasonably anticipated by Chair MUST be added to 
agenda after posting deadline to extent feasible; if  responsibility for 
the agenda is delegated to staff, then this may be critiqued from the 
perspective of  that staff  person
 Updated agenda must show time and date of  update, as well as 

change to agenda
 Matters not reasonably anticipated by Chair (see above) MAY be 

discussed and acted upon
 AG recommends that unless matter requires immediate action, 

should be put off  to later meeting and included in posting 

WHAT CAN WE TALK ABOUT???
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Meeting 
Minutes - 
Content

 Date, time, place of  meeting, and members present and 
absent;

 Detailed summary of  discussion of  each topic 
sufficient to allow a person not present at the meeting to 
understand the substance of  what occurred at that 
meeting;

 Decisions made, actions taken, and votes recorded (no 
secret ballots permitted); and

 List of  documents and other exhibits used by the body 
at the meeting, which will be “part of  record” but not 
of  minutes; 

1. Document is physically present at meeting; and
2. Document is verbally identified; and
3. Content of  document is discussed by members 

(OML 2012-42).
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Minutes - 
Approval

Open session minutes must be created and 
approved in a timely manner.
1. Current regulations provide that 

approval must occur generally within 
the next 3 meetings or within 30 days, 
whichever is later.

2. Minutes of open meetings are public 
records as of moment of their creation, 
regardless of whether they have been 
approved.

3. Upon request, minutes must be made 
available within 10 days.
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Executive Session Minutes 
 May be withheld until purpose of  exemption has been 

met, unless otherwise protected under the Public 
Records Law;

 Chair of  public body directed to review executive 
session minutes periodically and bring to the body for 
its approval minutes for which the purpose of  the 
executive session has expired; 

 Can approve in executive session, either under 
purpose for which session was originally held, or, if  
more than one purpose, under Purpose 7, referencing 
law that allows the meeting to proceed in executive 
session.

 Must provide a response to a request for executive 
session minutes within 10 calendar days.
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Executive Sessions
Process:
 First convene in open session.
 Announce the purpose(s) of  executive session “stating all 

subjects that may be revealed without compromising 
the purpose for which the executive session was 
called.”

 Take and record roll-call to go into executive session.
 Announce if  open session will reconvene afterward.
 Maintain exhibits and documents used in reasonable 

proximity to minutes.
 Only discuss matters cited.
 Take all votes by roll-call.
 Executive Session purposes enumerated in G.L. c. 
30A, s. 21. 
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Executive 
Session – 
Practical Issues

 If  executive session is anticipated, it must be listed in 
appropriate detail on meeting notice, with such 
specificity as is possible without compromising purpose 
of  the session.

 Related vote to enter executive session must also 
include all information possible without compromising 
purpose of  session (i.e., name of  non-union personnel 
or union must be identified in notice and vote if  
bargaining or negotiations will be conducted; case name 
to be discussed under litigation strategy must be listed, 
unless doing so would compromise Town’s position); 
and declaration must be made, as needed.
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Enforcement

Complaint Process – Step 1

1.  Written complaint filed with 
public body within 30 days of  
alleged violation;

2.  Public body must forward 
complaint to AG within 14 
business days of  receipt and 
inform AG of  any remedial 
action taken; and

3.  Complaint may be filed with 
AG after 30 days from the date 
complaint was filed with public 
body.

Attorney General Options – 
Step 2: 

 Upon finding a violation, the 
AG has a range of  
enforcement options from 
compelling compliance with 
OML and/or attendance at a 
training session and/or 
creation or disclosure of  
minutes, nullifying action 
taken, imposition of  $1,000 
fine for intentional violation.  
Public body may seek judicial 
review in Superior Court 
within 21 days of  receipt (this 
would stay the AG’s order, but 
the public body may not 
implement any action taken, 
pending appeal)
 AG may file action in Superior 

Court to require compliance.
 3 registered voters may bring 

action in Superior Court.
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Notable Court Decisions



Current State of 
the Open 
Meeting Law

How long will this last?
Pandemic era changes are in place to March 31, 2025.
On March 29, 2023, Governor Healey signed into law 

a supplemental budget bill that further extended the 
temporary provisions pertaining to the Open Meeting 
Law to March 31, 2025.

What is authorized?
Instead of  holding meetings in a public place, a public 

body may provide “adequate alternative means” of  
public access. 
Public body members may participate in meetings 

remotely. 
Must meetings be held remotely?
No, these changes are optional, meetings may still (or 

again start to be) conducted in person.
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Adequate Alternative 
Access
What does this mean?

◦ A public body must provide real time access (lag of  ~20 seconds is 
acceptable).

◦ If  a technical problem prevents the meeting from being accessible in real 
time (e.g., the live stream crashes), the meeting should be paused or 
rescheduled, depending on the severity of  the technical issue. 
◦ Continuing a meeting and subsequently posting a recording, even immediately 

afterwards, does not cure the violation. The public must be able to access the 
meeting as it happens. See OML 2021-166; OML 2021-17.

◦ Zoom is the typical “adequate alternative means” but it is not required, 
any method that allows the public to follow in real time is acceptable.
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Additional 
Considerations if 
Remote
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Hybrid Meetings
A public body may meet in person but require members of  

the public to watch a livestream. See OML 2020-100.
Direct participants on agenda matters may still attend in 

person, even if  the general public must attend remotely. 
See OML 2020-159.
A member may attend remotely even if  other members 

attend in person
 REMEMBER, if  live access stops, the meeting must stop.
 Be careful not to deliberate while troubleshooting 

occurs.
 The public body may resume the meeting once the 

technical problem is resolved and members of  the 
public are again able to view the meeting in real time.

 The public must be able to hear and follow the meeting 
from their remote location.
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In Person Meetings
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